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Anayasa Mahkemesinin “Twitter” ve
“Youtube” Kararlar1 Uzerine Bir
Degerlendirme

An Evaluation on “Twitter” and “YouTube” Judgements of the
Constitutional Court

Ars. Gor. Gozde ATASAYAN'

Ozet:

Telekomiinikasyon iletisim Baskanligimin “twitter.com” ve “youtube.com” adli internet sitelerinin
tamamen erisime kapatilmasina yonelik vermis oldugu kararlara karsi Anayasa Mahkemesine bireysel
basvuruda bulunulmustur. Anayasa Mahkemesinin, kamuoyunda “twitter karan” ve “youtube karan”
olarak ifade edilen kararlarini inceledigimiz bu calismada, ozellikle de mahkemenin hukuk devletinin en
onemli unsurlarindan olan “yasallik ilkesi”, “mahkeme kararlarinin yerine getirilmesi” ve ifade
ozgirliigiiniin korunmasi perspektifinden, “etkili bir i¢c hukuk yolu” kavrami iizerinde durulacaktir.

Anahtar Kelimeler:

Anayasa Mahkemesi, Bireysel Basvuru, Kabul Edilebilirlik, Etkili ic Hukuk Yolu, Hukuk Devleti, Yasallik ilkesi,
Mahkeme Kararlarinin Uygulanmas, ifade Ozgiirliigii.

Abstract:

It has been made on the individual application to the Constitutional Court against the decisions of
Telecommunications Communication Presidency which caused the websites of “twitter.com” and
“youtube.com” completely inaccessible. In this study, we have examined the judgements which have
known “the judgement of twitter” and “the judgement of youtube” in public opinion. We have especially
emphasized “the principle of legality”, “execution of court decisions”, which are the most important
elements of “rule of law”. We have also focused on the notion of “effective domestic remedies” in the
perspective of protecting the freedom of expression.

Keywords:

Constitutional Court, Individual Application, Admissibility, Effective Remedies, Rule of Law, Principle of
Legality, Execution of Court Decisions, Freedom of Expression.

" Kadir Has Universitesi Hukuk Fakiiltesi Anayasa Hukuku Anabilim Dali Arastirma Gorevlisi.



The Potentiality of Stabilization
Clauses to Affect Host States’ Human
Rights Obligations at the Example of
BTC Pipeline Legal Framework

Stabilizasyon Sartlarinin Ev Sahibi Devletlerin insan Haklar

Yikiimliiluiklerini Etkileme Potansiyelinin BTC Boru Hatt1 Yasal
Cercevesi Orneginde incelenmesi

Yrd. Doc. Dr. Aslihan ERBASI2

Abstract:

Beside the high amount of a capital necessity in energy investments, the fact that the majority of the
world's energy resources are located in countries with political and economic instability gave cause for
the common usage of stabilization clauses for long-term investment contracts with States, which prevent
a unilaterall alteration of the contract terms throughout the investment period. While the stabilization
clauses may serve as risk mitigation devices guaranteeing stability for the foreign investors, they can also
protect them from changes in host state’s law regarding some human rights areas such as non-
discrimination, labour, environment, health and safety. This issue became more apparent due to
complex legal regime set out in Baku-Tbilisi and Ceyhan pipeline project between and among Azerbaijan,
Georgia, Turkey and an international consortium developing the said project. In such a way that a part of
this legal regime introduces a stabilization clause, giving priority to the provisions of the foreign
investment contracts over those of prospective amendments of domestic or international human rights
legislation or treaties and requiring compensation from Host State when the new law affects the
profitability of the investment adversely. In this paper the application of stabilization clauses related to
BTC project addressing human rights obligations will be explored through reviewing the legal instruments
and existing literature. In this context the paper will attempt to answer the question if a stabilization
clause may serve to limit a state’s action to implement or follow legislation addressing human rights
obligations.

Keywords:
Energy, Stabilization Clauses, Foreign Investment, Energy Investment, BTC Pipeline.

Ozet:

Enerji yatinmlarinda yasanan yuksek miktardaki sermaye ihtiyacinin yanisira, dinyanin enerji
kaynaklarinin cogunun siyasi ve ekonomik istikrarsizlik icerisindeki llkelerin sinirlar1 dahilinde yer almasi,
bu kaynaklarin sahibi olan ulkelerle yapilan uzun sireli yatirnm sozlesmelerinde yer alan ve yatinm siresi
boyunca sozlesme sartlarinin tek tarafli bir sekilde degistirilmesini onleyen stabilizasyon sartlarinin
yaygin sekilde kullanimina sebebiyet vermistir. Stabilizasyon sartlari bir yandan yabanci yatirimcilar icin
istikrar1 temin eden risk azaltma araci islevi goriirken, ayn zamanda yabanci yatirimcilart ayrimciliga
ugramama, calisma, cevre, saglik ve giivenlik gibi insan haklar alanlarina iliskin Ev Sahibi Devlet’in
kanunlarinda yapilan degisikliklere karsi koruyabilmektedir. Bu husus, séz konusu yasal rejimin bir
kisminin yabanc1 yatinmcr sozlesmelerinin hiikimlerine yerli veya uluslararast insan haklari mevzuati
veya anlasmalan karsisinda oncelik tamimak ve yeni bir yasanin yatirnmin karliigina olumsuz yonde etki
etmesi halinde Ev Sahibi Devlet’ten tazminat talep etmek suretiyle bir stabilizasyon sart1 getirmesinden
dolayr Azerbaycan, Gircistan, Turkiye ve soz konusu projeyi gelistiren uluslararast konsorsiyum

2 Okan Universitesi Hukuk Fakiiltesi, Milletlerarast Hukuk Anabilim Dali, Arastirma Gorevlisi.



arasindaki Baku Tiflis Ceyhan (BTC) boru hatti projesinde hayata gecirilen kompleks yasal rejim
nedeniyle daha da asikar bir hale gelmistir. Bu makalede BTC projesi baglaminda insan haklar
yukimluliklerini ele alan stabilizasyon sartlarinin uygulanmasi hususu, kanuni belgeler ile mevcut
literatiiriin incelenmesi suretiyle arastirnlacak ve bu baglamda bir stabilizasyon sartinin ilgili devletin
insan haklar yukimliluklerini ele alan mevzuatini uygulamasi veya takip etmesine iliskin eylemini
sinirlamaya hizmet edip etmedigi sorusuna cevap arayacaktir.

Anahtar Kelimeler:
Enerji, istikrar (Stabilizasyon) Kayitlar, Yabanci Yatirim, Enerji Yatirimi, BTC Boru Hatti.



Brezilya Anayasa Yargisi
Brazilian Constitutional Jurisdiction

Ars. Gor. Akasya KANSU'

Ozet:

Yeni diinyada onemli bir glic olarak kabul edilen Federal Brezilya Cumhuriyet’inde, demokrasinin
erlesmesi 1988 Anayasasi’nin kabul edilmesinden sonra tam anlamiyla gerceklesmistir. Bunun yaninda
sosyal demokrasiyi saglamak adina cok sayida anayasal diizenleme yapilmaya baslanmistir. Anayasa
tarafindan giivence altina alinan temel hak ve ozgirliikler ve yasalarin anayasaya uygunlugu Federal
Yuksek Mahkeme ve yerel mahkemeler tarafindan korunmaktadir.

Federal Yiksek Mahkeme’nin kararlari, giicler ayriliginin yargi kisminin en 6nemli unsurudur. Yiksek
Mahkeme’nin kararlari ve Brezilya yonetimindeki degisiklikler lilke demokrasinin gozle gorilir bir
bicimde gelisme kat etmesini saglamistir. Bu sayede Brezilya, iyesi oldugu BRIC (Brezilya, Rusya,
Hindistan, Cin) organizasyonuna ve diger Latin Amerika demokrasilerine 6rnek olusturmaktadir.

Anahtar Kelimeler:
Anayasa Yargisi, Brezilya Anayasasi, Karsilastirmali Anayasa Yargisi.

Abstract:

Democracy was established after approval of the 1988 Constitution in real terms, in Federative Republic
of Brazil, which is considered as a substantial power in the new world. Moreover, Federative Republic of
Brazil began to make several constitutional adjustments to secure social justice. Fundamental rights and
freedoms which are guaranteed by constitution and the constitutionality of laws are protected by
Supreme Federal Court and local courts.

Federal Supreme Court verdicts are the most considerable elements of the jurisdiction, which is a
subdivision of division of powers. Federal Supreme Court’s verdicts and amendments in Brazilian
administration induce to noticeable improvements in democracy. Therefore Brazil sets a good example
of democracy for BRIC (Brazil, Russia, India, China) organization and other Latin American democracies.

Keywords:
Constitutional Jurisdiction, Brazilian Constitution, Comparative Constitutional Jurisdiction.

" Kadir Has Universitesi Hukuk Fakiiltesi Genel Kamu Hukuku Arastirma Gorevlisi.



Anonim Sirketlerde
Ozel Denetim Isteme Hakki

Right of Claiming Special Audit in Joint Stock Companies

Yrd. Doc. Dr. Sema AYDIN'

Ozet:

TTK ile anonim sirketlerde kurumsal yonetim ilkelerine uygun olarak Gzellikle pay sahipleri ve azligin
sirketin yapisal degisiklik ve onemli kararlarinda etkinliklerinin artinilmasi amaclanmis, pay sahipligi ve
azlik haklarinin listesi zenginlestirilmis, sirketin konusunda uzman, bagimsiz ve tarafsiz denetcilerce,
uluslararasi standartlara gore denetlenmesi ilkeleri kabul edilmistir. Bu denetime ragmen kurucularin,
sirket yoneticilerinin, kanun ve esas sozlesmeyi ihlal ederek yetkilerini kotuye kullanmalar neticesinde
pay sahipleri, sirket ve dolayisiyla sirket alacaklilar1 zarar gorebilirler. Bu zararin onlenmesi, mevcut
zararin bu kisilerden istenebilmesinin kanitinin ortaya cikarilmasi, pay sahipligi ve azlik haklarinin etkin
ve bilincli bir bicimde kullanilabilmesi, cogunluk hakimiyetinin azligin haklarini ihlal etmesinin Gniine
gecilmesi icin 6zel denetim biiylik 6nem arz etmektedir. 6102 sayili TTK ile giindeme baglilik ilkesine tabi
olmaksizin pay sahiplerine taninan 6zel denetim hakkinin kullanilis bicimi, 6zel denetcilerin yetki, hak ve
sorumluluklar ayrnintilanyla ele alinmistir.

Anahtar Kelimeler:
Ozel Denetim, Ozel Denetci, Pay Sahipliginden Dogan Hak, Azlik Hakki, Bilgi Alma ve inceleme Hakki.

Abstract:

It is aimed to increase the efficiency of shareholder and minority in the company’s structural changes
and important decisions in accordance with Turkish Commercial Code and corporate governance
principles. Also, rights of shareholder and minority are enriched and it is accepted to audit the company
by the expert, independant and objective auditors in accordance with the international standards. In
despite of this audit, founders and directors of company may violate the law and articles of association
and abuse their power. Therefore, shareholders, company and so creditors of the company can be
damaged because of the violation. Special audit has great importance to prevent the damage, to unveil
the proof for claiming the actual damage, to exercise the rights of shareholder and minority efficiently
and consciously, to prevent the rights of minority from majority dominance. Way of using the special
audit right of the shareholders notwithstanding the agenda under the Turkish Commercial Code
numbered 6102, competence, right and responsabilities of special auditors are examined in detail.

Keywords:
Special Audit, Special Auditor, Shareholder’s Right, Right of Minority, Right of Information and Examination.

" Yildiz Teknik Universitesi iktisadi idari Bilimler Fakiiltesi Ticaret Hukuku Anabilim Dali.



How to Achieve Sustainable
Companies: Soft Law (Corporate Social
Responsibility

and Sustainable Investment) or Hard
Law (Company Law)

Suirdiiriilebilir Sirketlere Nasil Ulasilabilir: Esnek Hukuk Kurallar
(Kurumsal Sosyal Sorumluluk ve Siirdiiriilebilir Yatirimlar) mi
Yoksa Baglayici Hukuk Kurallar (Sirketler Hukuku) mi?

Yrd. Doc. Dr. Muzaffer EROGLU'

Abstract:

This article examines the conflict between soft law and hard law initiatives regarding corporate
responsibility and sustainable business. In this respect, firstly, major soft law initiatives regarding
corporate responsibility and sustainability are discussed. In this section various forms of soft law
instruments are illustrated such as code of conducts, corporate social responsibility, sustainability
(environment, social and governance) reports and sustainability indices. They are examined by
questioning their efficiency in creating responsible and sustainable business. Secondly, problematic
features of soft law instruments in creating responsible and sustainable business are identified. While
doing that conflict between soft law initiatives and core company law principles are highlighted. Finally,
proposals for enforceable laws and regulations are offered.

Keywords:
Corporate Social Responsibility, Sustainability, Company Law, Sustainable Investment, Soft Law, Hard Law.

Ozet:

Bu makalede kurumsal sorumluluk ve siirdiiriilebilir isletme faaliyetiyle ilgili esnek ve baglayic1 olan
hukuk kurallar girisimleri arasindaki catisma incelenmistir. Bu baglamda, dncelikle, kurumsal sorumluluk
ve surdurdlebilirlik konusunda en onemli esnek hukuk kurallari tartisiltmistir. Bu bolimde davranis
kurallar, kurumsal sosyal sorumluluk, surdurulebilirlik (cevre, sosyal ve yoOnetisim) raporlan ve
surdurulebilirlik endeksleri gibi cesitli sekillerdeki esnek hukuk araclar incelenmistir. Bu araclar sorumlu
ve siirdirilebilir bir isletme faaliyeti yaratmaktaki etkinlikleri sorgulanarak incelenmistir. ikinci olarak,
esnek hukuk araclarinin sorumlu ve surdurilebilir bir isletme faaliyeti yaratmadaki sorunlu yonleri tespit
edilmistir. Bunu yaparken de, esnek hukuk girisimleri ve temel sirketler hukuku ilkeleri arasindaki
catisma vurgulanmistir.

Son olarak ise, uygulanabilir yasal duzenlemeler ve hukuk kurallarina iliskin oneriler sunulmustur.

Anahtar Kelimeler:

Kurumsal Sosyal Sorumluluk, Surdurulebilirlik, Sirketler Hukuku, Surdurulebilir Yatinm, Esnek Hukuk Kurallar,
Baglayic1 Hukuk Kurallari.

" Assistant Professor, Kocaeli University Law Faculty, Company and Commercial Law Department.



Niikleer Santral Isletenin Kusursuz
Sorumlulugu

Nuclear Plant Operator’s Strict Liability

Ars. Gor. Onur GORMEZ

Ozet:

Turkiye, niikleer santral isletenleri de kapsayacak sekilde niikleer tesis isletenler bakimindan ozel bir
kusursuz sorumluluk rejimi ongéren 1960 tarihli Paris Sézlesmesinin tarafidir. Heniiz yiriirlige girmemis
olmakla birlikte bu Sézlesme 2004 yilinda Ek Protokol ile onemli degisikliklere tabi tutulmustur. 6098
sayili Turk Borclar Kanunu (“TBK”) m.71 ile ise Turk hukukunda ilk defa genel bir hiikim ile tehlike
sorumlulugu diizenlenmistir. Bu calismada, niikleer santral isletenin tabi oldugu, kusursuz sorumluluk
turlerinden olan tehlike sorumlulugu yiriirlikte olan Paris Sozlesmesi, Ek Protokol degisiklikleri ve TBK
m.71 kapsaminda incelenmistir.

Anahtar Kelimeler:
Niikleer Santral, Niikleer Santral isleten, Tehlike Sorumlulugu, Kusursuz Sorumluluk, Paris Sézlesmesi.

Abstract:

Turkey is a contracting party to the Paris Convention of 1960 which sets forth a special strict liability
regime for nuclear installation operators including nuclear plant operators. This Convention has been
subject to important changes by the Supplementary Protocol which has not yet entered into force.
Turkish Code of Obligations No.:6098 (“TCO”) article 71 sets forth a general provision concerning liability
for dangerous acts for the first time in Turkish law. In this article, liability of the nuclear plant operator
is examined with the provisions of current Paris Convention, Supplementary Protocol and TCO article 71.

Keywords:
Nuclear Plant, Nuclear Plant Operator, Strict Liability, Paris Convention.

" Kadir Has Universitesi Hukuk Fakiiltesi Ticaret Hukuku Anabilim Dali Arastirma Gorevlisi.



Hukuk Muhakemeleri Kanunu'na Gore
Tahkim Yargilama Usulii

(Arbitral Proceedings Under the Turkish Code of
Civil Procedure)

Ars. Gor. Ekin (HACIBEKIROGLU) OMEROGLU'

Ozet:

Alternatif uyusmazlik ¢c6ziim yolu olan tahkimin iilkemizde etkin bir sekilde kullanilmadig bir gercektir.
Tahkim yargilamasini etkin kilmak amaciyla i¢ tahkim hukimlerimizin giinimuz tahkim anlayisina uygun
hale getirilmesi gerekliliginden &tiirii 1 Ekim 2011’de yiiriirlige giren Hukuk Muhakemeleri Kanunu' ile
(“HMK”) ciddi olcude yenilikler getirilmistir. HMK’nin tahkime iliskin hikimleri, 4686 sayili Milletlerarasi
Tahkim Kanunu® (“MTK”) gibi, Birlesmis Milletler Milletleraras1 Ticaret Hukuku Komisyonu (“UNCITRAL”)
Model Kanunu esas almistir. Bununla birlikte MTK ile karsilastinldiginda bazi farkliliklar da ortaya
c¢ikmaktadir. Calismamizin amaci HMK ile getirilen i¢ tahkim hikiimlerine gore tahkim yargilama usullind,
MTK ve Model Kanun ile karsilastirmali olarak incelemektir.

Anahtar Kelimeler:
Tahkim, ic Tahkim, Tahkim Yargilama Usuliine Uygulanacak Hukuk, Hukuk Muhakemeleri Kanunu.

Abstract:

It is a remarkable fact that arbitration does not effectively use in Turkey as an alternative dispute
resolution. The new Code of Civil Procedure, no. 6100, entered into force on 1 October 2011, has a
number of new detailed provisions on domestic arbitration. Similar to Turkish International Arbitration
Act 2001, the arbitration rules of Turkish Code of Civil Procedure 2011 are based on UNCITRAL Model
Law. The purpose of this study is to review the matter within the framework of the provisions of the new
Code of Civil Procedure and to compare with Turkish International Arbitration Act.

Keywords:

Arbitration, Domestic Arbitration, Applicable Law to Arbitration Procedure, Arbitral Proceedings, Code of Civil
Procedure.

" Kadir Has Universitesi Hukuk Fakiiltesi Milletlerarast Ozel Hukuk Anabilim Dali Arastirma Gorevlisi.

" Kabul Tarihi: 12.01.2011, Resmi Gazete: 04.02.2011/S: 27836.
* Kabul Tarihi: 21.06.2001, Resmi Gazete: 05.07.2001/S: 24453.



Is Sozlesmesinin Gegerli Nedenle
Feshinden Sonra Yapilan Sulh
Sozlesmesi ve Yargitayin Konuya
iliskin Kararimin Degerlendirilmesi

(Yarg. 9. HD, 11.02.2013, E. 2012/30186, K. 2013/4823)

Ars. Gor. Deniz UGAN CATALKAYA®)

KARARIN OZETi: 1. is sdzlesmesi davali isveren tarafindan feshedildikten sonra imzalanan sulh
sozlesmesi isverenin feshini ortadan kaldirmaz.

2. isverenin isletmesel karari tutarli sekilde uyguladigini ve feshin kacginilmazhgini kanitlamasi
zorunludur.

" Kadir Has Universitesi Hukuk Fakiiltesi, Is Hukuku ve Sosyal Giivenlik Hukuku Anabilim Dali.



Meslek Edinilmis Gegici Is Iliskisi ile
Ilgili Yargitay Kararinmin incelenmesi

(Yarg. 7. HD, 07.03.2013, E. 2013/2572, K. 2013/2349)
Ars. Gor. Hande HEPER'

KARARIN OZzETi:

1) Davalilar arasinda is¢i temini iliskisi olmasina ragmen, hizmet alim sé6zlesmesi ¢cercevesinde
asil isverenlik alt isverenlik iliskisi kurulmasi hukuki olgunun muvazzali oldugunu gésterir.

2) Davacinin asil isverenin isyerine iadesi gerekir.

3) Maddi sorumluluk ag¢isindan da davalilarin miistereken ve miiteselsilen sorumlulugu séz
konusu olacaktir.

" Kadir Has Universitesi Hukuk Fakiiltesi, Is Hukuku ve Sosyal Giivenlik Hukuku Anabilim Dali.



Proportionality:
Rules and Adjudication

Prof. Dr. Vicki C. JACKSON

(...)

In this lecture, | will take as a given that, constitutions seek to both empower and limit
government to promote freedom, equality and justice. Proportionality has been viewed as an
essential element of justice since at least the time of Aristotle. The principle of proportionality is
implicit in the constitutional design of the U.S. Constitution and of many others both in the aim to
prevent arbitrary government behavior towards individuals and in the aim of having a well-balanced
government. Indeed, proportionality as a goal is implicit in any constitution that aims to produce
justice by limiting as well as empowering government.

(...)

" Professor of Constitutional Law, Harvard Law School, Kadir Has Universitesi Hukuk Fakiiltesi, Ekim/October 22,
2013.



