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Fransiz Ceza Hukukunda
Haksizlik Hatasi

Mistake of Law in French Criminal Law

Ars. Gor. Dr. M. Buhari CETINKAYA®
Oz:
Gerceklestirilen fiilin bir suc olusturdugu hususunda disiilen hata haksizlik hatasidir. Hata, normu bilme-
mek seklinde ortaya cikabilecegi gibi normun yanlis yorumlanmasi ile de ortaya c¢ikabilir. Bunun yaninda
bir hukuka uygunluk nedeninin kapsami konusunda diisiilen hata sonucu fiilin hukuka uygun olduguna da
inanilabilir. Tim bunlar “kanunu bilmemek mazeret degildir” seklindeki klasik ilke ile yarisan haksizlik
hatas1 cercevesinde ele alinmaktadir. Bir kural tizerine dusiilen hata tek basina yeterli olmayip kisinin
sorumsuzlugu icin bu hatamin kacinilmaz olmasi da gerekmektedir. Gerek “kanunu bilmemek mazeret
degildir” seklindeki ilke gerek bu ilke ile yarisan haksizlik hatas1 kurumu sucta ve cezada kanunilik ilkesi
ile cok yakin bir baglanti icerisindedir. Sucun bilinmedigi yolundaki savunma ile kisilerin ceza sorumlu-
lugundan kacinmasinin 6niine gecilmesi icin 6ncelikle suclarin tanimlanmasi ve bunlarin yayimlanmasi
gerekir. Yine bir yasa enflasyonu ile kars1 karsiya olan bireylerin, bunu bir mazeret olarak one siirmesinin
onine gecilmesi icin hukukun herkesce bilindiginin bir karine olarak kabulii zorunludur. Tim bunlardan
sonra adaletsiz uygulamalarin onune gecmek icin cok siki sartlar altinda, kacinilamayacak hatalarin var-
lig1 halinde kisilerin sorumsuzlugundan bahsedilebilir. Calismamizda haksizlik hatasi kurumunun Fransiz
ceza hukukundaki diizenlenisi ve gorunusi incelenmektedir.

Anahtar Kelimeler:
Haksizlik Hatas1, Ceza Sorumsuzlugu, Fransiz Ceza Hukuku, Kanunilik ilkesi, Nemo Censetur Ignorare Legem.

Abstract:

The mistake regarding the fact that the act is a crime, is the mistake of law. The mistake can emerge
with ignoring the norm, or can emerge with the misinterpretation of the norm. In addition, it can be
believed that the act is lawful as a result of a mistake on the scope of a justification fact. All of these
are evaluated within the framework of the mistake of law which competes with the classic principle
that “nobody is thought to be ignorant of the law”. The mistake made on a norm is not enough by
itself, and the mistake should be inevitable for the irresponsibility of the person. Both the principle
of “nobody is thought to be ignorant of the law” and the mistake of law which competes with this
principle, are in a very close connection with the principle of legality. In order to prevent people from
avoiding criminal liability with the defence that the crime is ignored, first of all the crimes should be
defined and published. Again, in order to prevent people, who are faced with a law inflation, from
citing this as an excuse, it is necessary to accept the presumption that the law is known by all. After all
these, in order to avoid unfair practices, the criminal irresponsibility of the persons can be accepted in
the emergence of inevitable mistakes which are subjected to very strict conditions. In this study, the
provision related to the mistake of law and its aspects in French criminal law are examined.

Keywords:
Mistake of Law, Criminal Irresponsibility, French Criminal Law, Principle of Legality, Ignorantia Legis Neminem Excusat.

) jstanbul Universitesi, Hukuk Fakiiltesi, Ceza ve Ceza Muhakemesi Hukuku Anabilim Dali,
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Kiiltiir ve Tabiat Varhiklarinin
Kacakc¢ilig: Sucu

The Crime of Smuggling of Cultural and Natural Objects

Ars. Gor. Emre O8uz MERIC®
Oz:
Kaltur ve Tabiat Varliklarint Koruma Kanunu madde 68 ile ongoriilen yurt disina ¢ikarma yasagina aykiri
hareket edenler baslikli suc ve kacakciligin onlenmesi icin yapilan faaliyetler calismanin esasini olustur-
maktadir. iki bélimden meydana gelen calismanin ilk béliimiinde éncelikle incelenen sucun konusunu
meydana getiren kiiltiir varlig ile tabiat varligi kavramlarina aciklanmistir. Uluslararasi sozlesmelerden
de yararlanilarak kavramlarin kapsami belirlenmistir. Sonrasinda kiiltiir ve tabiat varliklarinin yasadisi
ticaretini ve kacakciligin1 cazip kilan ve kolaylastiran faktorler lizerinde durularak; yasadisi dolasimin
onlenmesinde miicadele edilmesi gereken durumlar agciklanmistir. Boylece kacakgilikca miicadele hangi
yontemlerin daha etkin olabileceginin belirlenmesinde temel sorunlar ortaya konmustur. Nihayet kacak-
ciigin 6nlenmesi icin meydana getirilen uluslararasi sozlesmelerin etkinligi ile kacakcilikla miicadelede
uygulanan yéntem ve araclar degerlendirilmistir. ikinci béliimde ise kacakciigin énlenmesi icin 6ngo-
rilmis calisma konusu sug, suc¢ inceleme metodu ile aciklanmistir. Calismanin genelinde doktrindeki
tartismalara deginilmis, sorunlara daha kapsamli ¢oziimler bulmak adina karsilastirmali hukuktan yarar-
lanmlmistir. Suc incelemesinde ise doktrinin yani sira ictihatlara basvurulmus; sorunlar somutlastirilarak
¢6zUm oOnerileri sunulmustur.

Anahtar Kelimeler:
Kiiltiir Varligi, Tabiat Varlig, Kiiltiir Miras1, Kacakcilik, Yasadist ihrac.

Abstract:

The crime titled those who act against the ban on exportation stipulated in Article 68 of the Code of
Protection of Cultural and Natural Objects and the activities carried out to prevent smuggling constitute
the basis of the study. In the first part of the study, which consists of two parts, the concepts of cultural
object and natural object that constitute the subject of the analyzed crime are explained. The scope
of the concepts has been determined by making use of international conventions. Then, focusing on the
factors that make theillicit trade and smuggling of cultural and natural objects attractive and facilitating;
the situations to be fought in preventing illegal circulation are explained. Thus, fundamental problems
were revealed in determining which methods could be more effective in combating smuggling. Finally,
the effectiveness of the international conventions to prevent smuggling and the methods and tools used
in the fight against smuggling were evaluated. In the second part, the crime that is envisaged for the
prevention of smuggling is explained with the crime examination method. Debates in the doctrine were
discussed throughout the study and comparative law was used to find more comprehensive solutions
to the problems. In the crime examination, case-law was used in addition to doctrine; problems were
concretized and solutions were presented.

Keywords:
Cultural Object, Natural Object, Cultural Heritage, Smuggling, Illicit Export.

) Fatih Sultan Mehmet Vakif Universitesi, Hukuk Fakiiltesi, Ceza ve Ceza Muhakemesi Anabilim Dali,
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Yenilenebilir Enerji Santrallerinin
Kurulumunda Kaynak Alanlarinin
Belirlenmesi ve Dogal Sitlerin Korunmasi

Determination of Resource Areas in the Establishment of
Renewable Energy Plants and Protection of Natural Sites

Dr. Ogr. Uyesi M. Aytac OZELCIi®
Oz:
Yenilenebilir enerji, fosil yakit tiiketiminin ve iklim degisikligine etki ederek dogada tahribat yaratan
kiiresel 1sinmanin en aza indirilmesinde, ayn1 zamanda enerji alaninda disa bagimliligin azalmasi ve
enerjide arz glivenliginin artinlmasinda énemli bir isleve sahiptir. Bir llkenin enerji politikasimin birden
fazla bileseni bulunmaktadir. Ulusal hukuk dizeni, uluslararasi sozlesme ve protokoller, yatinnm tesvik-
leri, enerji tasarrufuna doniik tedbirler, vergi avantajlari, kamu mallarinin tahsisi veya kiralanmasi, ka-
mulastirma ve imar uygulamalar bu politikanin bilesenleridir. Yenilenebilir enerji kaynaklarindan elde
edilecek elektrigin tiretimi icin kamunun veya 6zel hukuk kisisinin miilkiyetinde bulunan yerler tahsis
edilmekte; uretilen elektrik belli kosullar altinda ve sureyle devlet tarafindan satin alinmaktadir. Yeni-
lenebilir enerji kaynak alani olarak belirlenen tasinmazin bu amagla kullanimini engelleyecek planlama
ve imar uygulamasinin yapilmasi engellenmistir. Yenilenebilir enerji santrallerinin kurulumuna donik il-
kelerin belirlenmesinde, enerji gereksiniminin karsilanmasi ile cevrenin korunmasi arasinda kamu yarari
temelli politika gelistirilmesi onerilmektedir.

Anahtar Kelimeler:
Enerji Politikas1, Yenilenebilir Enerji Kaynak Alanlan, Enerji Santralleri, imar Planlamas1, Kamulastirma.

Abstract:

Renewable energy has an important function in minimizing fossil fuel consumption and global warming,
which causes damage to nature by affecting climate change, as well as decreasing foreign dependency
in the field of energy and increasing supply security in energy. A country’s energy policy has multiple
components. These are national legal order, international conventions and protocols, investment
incentives, measures for energy saving, tax advantages, allocation or leasing of public goods,
expropriation, and zoning practices. In electricity generation from renewable energy sources, places
under the ownership of the public or private person are allocated and the electricity produced is
purchased by the state under certain conditions and for a specific period. Planning and zoning practices
that would prevent the use of an immovable property designated as a renewable energy resource area
for this purpose have been prevented. In determining the principles for the establishment of renewable
energy plants, it is recommended to develop a policy based on public interest to meet the energy
requirement and to protect the environment.

Keywords:
Energy Policy, Renewable Energy Resource Areas, Power Plants, Zoning Planning, Expropriation.

) jstanbul Kiiltlir Universitesi, Hukuk Fakiiltesi, idare Hukuku Anabilim Dali,
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Birlesmis Milletler Savas Suclari
Komisyonu'nun Giincel Uluslararasi
Ceza Yargisi I¢cin Sundugu Tecriibeler

Experiences Provided by the United Nations War Crimes
Commission for Contemporary International Criminal Justice

Doc. Dr. Meltem SARIBEYOGLU SKALAR®

Oz:

Birlesmis Milletler Savas Suclari Komisyonu, gerek uzun yillar arsivleri mihirlenmis ve kamuya kapali
oldugu icin gerekse de Il. Diinya Savasi sonrasinda Niiremberg ve Uzak Dogu Askeri Mahkemeleri yargi-
lamalarinin golgesinde kalmis olmasindan dolayr uluslararast hukuk literatiriinde yeterince incelene-
memistir. Ozellikle 2017 yilindan itibaren Savas Suclari Komisyonu’nun arsivlerinin dijital ve kamuya
acik hale getirilmesiyle birlikte Komisyon’un calismalarina ilgi giderek artmaktadir. Zira, Komisyon’un
calismalarinin uluslararasi ceza hukuku alaninda orf ve adet hukukunun gelisimine 151k tuttugu ve bu
hukuk alaninda uygulanan pek cok kavram ve kuralin temelini olusturdugu anlasilmistir. Ozellikle bu-
glinku Uluslararasi Ceza Mahkemesi’nin calisma usultiniin énemli bir unsurunu olusturan tamamlayicilik
ilkesi icin Savas Suclart Komisyonu’nun iyi bir model olusturdugu ileri siirilmiistiir. Komisyon sadece iic
senelik kisa bir siire icinde cok sayida sorusturma, yargilama ve mahk{miyet sayisi ile etkili bir kurum
olmus, ayrica yol actigi masraf acisindan giincel uluslararasi ceza yargilamasi 6rnekleriyle karsilastiril-
diginda son derece ekonomik bir isleyise sahip olmustur. Makalede Komisyon’un kurulusu, islevi ve islev
gosterdigi kisa zaman dilimi icinde uluslararasi ceza yargisinin gelisimine katkilar ve sundugu olumlu
tecrubeler ele alinmaktadir.

Anahtar Kelimeler:
Uluslararasi Ceza Hukuku, Tamamlayicilik ilkesi, insanliga Karsi Suclar, Cinsel Suclar, Adil Yargilanma.

Abstract:

The United Nations War Crimes Commission has not been adequately examined until recent years in the
international legal literature as its archives had been sealed for many years and general public access
was denied, alongside the fact that it was overshadowed by the trials of the Nuremberg and Far East
Military Tribunals after the World War Il. Particularly in 2017, the archives of the War Crimes Commission
have been made accessible online by public and academics’ interest in the work of the Commission has
been increasing ever since. Recent research demonstrates that the work of the Commission sheds light
on the development of customary law in the field of international criminal law and forms the basis of
many concepts and rules applied in this field of law today. It is argued that the War Crimes Commission
constitutes a good model for the complementarity principle, which constitutes an important element
of the working procedure of current International Criminal Court. In a short span of only three years,

' Marmara Universitesi, Hukuk Fakiiltesi, Milletlerarasi Hukuk Anabilim Dali,
E-posta: meltem.saribeyoglu@marmara.edu.tr; Orcid Id: https://orcid.org/0000-0002-6534-503X.
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the Commission had become an effective institution with a large number of investigations, trials and
convictions, and in terms of the costs it incurred, it was highly cost efficient compared to recent bodies of
international criminal justice. In this article, first, historical details of the foundation of the Commission
are explained. Second, the functions of the Commission are studied. Finally its contributions to the
development of the international criminal justice and the positive experiences it provides are analysed.

Keywords:
International Criminal Law, Principle of Complementarity, Crimes Agaist Humanity, Sexual Crimes, Fair Trial.
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Alman Yargilama Hukukundaki Diizenleme
Isiginda Hukuk Muhakemeleri Kanunu'nun
‘Hitkmiin Tamamlanmasi1’ Bashkli 305/A
Hiikmiine Iliskin Degerlendirmeler

Evaluations on Article 305/A of the Turkish Code of Civil
Procedure Titled ‘Amendment of Judgments’ in Light of the
Similar Provision under the German Code of Civil Procedure

Dr. Ogr. Uyesi Birce ARSLANDOGAN®

Oz:

7251 sayili Hukuk Muhakemeleri Kanunu ile Bazi Kanunlarda Degisiklik Yapilmasi Hakkinda Kanun ile
6100 sayili Hukuk Muhakemeleri Kanunu (HMK) kapsaminda birtakim degisiklikler yapilmistir. Bu degi-
sikliklerden biri de HMK’ya eklenen “Hukmun Tamamlanmasi” baslikli 305/A diizenlemesidir. Getirilen
yeni diizenleme ile taraflardan her biri, nihail kararin tebliginden itibaren bir ay icinde, yargilamada
ileri siiriilmesine veya kendiliginden hiikme gecirilmesi gerekli olmasina ragmen hakkinda tamamen
veya kismen karar verilmeyen hususlarda, ek karar verilmesini isteyebilecektir. Bu kararlara kars1 kanun
yoluna basvurulabilecektir. Bu hiikiim ile uyumlu olarak, HMK’da bu hiikmiin yer aldig1 besinci kismin
ikinci bolimiiniin basligi da “Hiikmiin Tashihi, Tavzihi ve Tamamlanmasi” seklinde degistirilmistir. Yargi-
lama hukukumuza yeni giren hilkmiin tamamlanmasi kurumu Alman Medeni Usul Kanunu’nun (ZPO) §321
hilkmdu ile dizenlenmekte ve Alman yargilama hukukunda uygulanagelmektedir. Hikmin tamamlanma-
sina iliskin olarak Alman yargilama hukukundaki diizenlemenin ve uygulamanin tespiti, Turk yargilama
hukukunda yeni basvurulacak bu kurumun isleyisinin cercevesinin cizilmesi bakimindan onem arz etmek-
tedir. Bu amacla ZPO §321 diizenlemesi hukmin amaci, hikme basvuru sartlar, hikmiin tamamlanmasi
yargilamasi ve tamamlanmis bu hiikme iliskin kanun yollar basvurusu cercevesinde incelenecektir.

Anahtar Kelimeler:

Hukuk Muhakemeleri Kanunu, Yargilama Hukuku, Hikmin Tamamlanmasi, Alman Medeni Usul Kanunu, Kanun
Yolu.

Abstract:

The Law No. 7251 on the Amendment of the Code of Civil Procedure has introduced several changes to the
Code of Civil Procedure No. 6100 (HMK) among which is Article 305/A titled “Amendment of Judgments”.
In accordance with this new regulation, each party may, within one month from the notification of the
final judgment, request a supplementary decision regarding matters that are not fully or partially
decided on. The supplementary decisions may be contested. In line with this provision, title of the
relevant section has been modified as “Rectification, Clarification and Amendment of the Judgment”.

) jstanbul Universitesi, Hukuk Fakiiltesi, Medeni Us{l ve icra-iflis Hukuku Anabilim Dali,
E-posta: birce@istanbul.edu.tr; Orcid Id: https://orcid.org/0000-0002-5201-4987.
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A similar provision already exists under the article §321 of the German Code of Civil Procedure. The
rules and their implementation by the German judiciary regarding amendment of a judgment will shed
light to issues of application in Turkish law of civil procedure. For this purpose, ratio legis, conditions
of application, relevant procedure, and the methods of appeal against a supplemented decision as per
article §321 of the German Code of Civil Procedure will be analyzed.

Keywords:
Code of Civil Procedure, Civil Procedure Law, Amendment of the Judgment, German Code of Civil Procedure,
Appellate Remedies.
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Tahkim Sozlesmesinde Ismen Belirlenen
Hakem veya Hakemlerin Gorevinin Sona
Ermesinin Tahkim Yargilamasina EtKisi

The Effect of the Termination of the Arbitrator or Arbitrators Named
in the Arbitration Agreement on the Arbitration Proceedings

Ars. Gor. Dr. Elif Irmak BUYUK®

0Oz:

Taraflar tahkim yargilamasinda uyusmazlig1 gorecek hakemleri ve hakem sayisini serbestce belirleyebi-
lirler. Uyusmazlig1 c6zmekle gorevlendirilmek istenen hakemin kisiligine, tecriibesine, bilgisine giivenil-
digi durumlarda ise tahkim sozlesmesinde hakem ya da hakemlerin ismen belirlenmesi tercih edilebilir.
Bu durumda tahkim yargilamasinda uyusmazligin taraflarca ozel olarak belirtilen hakemlerce ¢oziilme-
sine ozel bir onem verilir. Buna karsilik istifa, azil, olum, fiil ehliyetini kaybetme, red gibi sebeplerle
sozlesmede ismen tayin edilen hakemlerin gorevini yerine getirememesi soz konusu olabilir. Bu halde
ismen tayin edilen hakemlerin hakemlik gorevi tahkim yargilamasi devam ederken sona erecektir. Bu
tlir durumlarin tahkim sézlesmesi ve tahkim yargilamasi bakimindan ne tiir hukuki sonuclar doguracag
doktrin ve uygulamadaki gorusler, mevzuatimzdaki diizenlemeler ve karsilastirmali hukuk diizenlemele-
ri 1s181nda degerlendirilecek ve calismanin sonunda konuyla ilgili sahsi kanaatimiz bildirilecektir.

Anahtar Kelimeler:

Tahkim Sozlesmesi, Hakem Secimi, Hakemin ismen Belirlenmesi, Hakemlik Gérevinin Sona Ermesi, Tahkim
Yargilamasinin Akibeti.

Abstract:

The parties can freely determine the arbitrators and the number of arbitrators who will hear the
arbitration proceedings. In cases where the personality, experience and knowledge of the arbitrator
to be assigned to resolve the dispute is trusted, parties can specify the arbitrators by name in the
arbitration agreement. In this case, special attention is paid to the resolution of the dispute by the
arbitrators specifically designated by the parties in the arbitration proceedings. On the other hand,
due to reasons such as resignation, dismissal, death, loss of capacity to act, refusal, the arbitrators
appointed by name in the contract may fail to fulfill their duties. In this case, the arbitration duty
of the arbitrators appointed by name will end while the arbitration proceedings continue. The legal
consequences of such situations in terms of the arbitration agreement and arbitration proceedings will
be evaluated in the light of legal literature and case law as well as relevant regulations and comparative
law. Our personal opinion on the subject will be expressed at the end of the study.

Keywords:

Arbitration Agreement, Appointment of Arbitrators, Name of Arbitrator, Termination of Arbitration, Fate of
Arbitration Proceedings.

) jstanbul Medeniyet Universitesi, Hukuk Fakiiltesi, Medeni Usul ve icra iflas Hukuku Anabilim Dals,
E-posta: elifirmak.kilic@medeniyet.edu.tr; Orcid Id: https://orcid.org/0000-0002-4088-6227.

Yayin Kuruluna Ulastigr Tarih: 11.03.2021 / Kabul Tarihi: 28.04.2021.

Kadir Has Universitesi | Hukuk Fakiiltesi Dergisi | Haziran 2021 | Cilt: 9 - Say1 1



Ozel Hukuk KHASHFD C.9-S. 1 - Haziran 2021 -s. 151-178

Sozlesme Oncesi Beyan Yiikiimliiliigiine
Aykirilik Halinde Sigortacinin Cayma
Hakkinin Hukuki Niteligi

Legal Nature of Insurer’s Right of Avoidance in Case of Breach
of Insured’s Pre-Contractual Duty of Disclosure

Ars. Gor. Ovgii Sila KAYAM®

Oz:

Tirk Ticaret Kanunu m.1439’a gére, kendisi icin onemli bir hususun bildirilmedigini veya yanlis bildiril-
digini riziko gerceklesmeden 6grenen sigortaci, 15 giin icerisinde sozlesmeden cayabilir veya prim farki
isteyebilir. Dikkat edilirse ilgili huikiim, sigorta ettirenin kusurunu goz oniine almamistir. Bu itibarla be-
yan yiikimliiliigiine aykirtigin bulundugu her durumda, kusurun tiirii ve derecesi ne olursa olsun, sozles-
meden caymak mumkunddr. Ancak sigorta ettirenin kusursuz olmasi ya da kusurunun tiirli ve derecesine
gore, sozlesmeden caymak farkli sonuclar dogurabilmektedir. Zira TTK m.1441 uyarinca, sigorta ettiren
kasitli olarak beyan yikiimliligiine aykinn davranmissa, sozlesmeden cayan sigortaci, rizikoyu tasidig
siireye ait primlere hak kazanacaktir. Diger hallerde ise cayma hakkini kullanan sigortacinin prim talep
hakki bulunmayacaktir. O halde sigorta ettirenin beyan yikiimluligine aykirnlikta kasitli olmasi ya da
beyan yiikiimliiliiglini kusursuz olarak veya ihmalde bulunarak ihlal etmesi, caymanin hukuki iliskiye
etkisini degistirecektir. Dolayisiyla beyan yiikimliiligiine aykirlik sebebiyle sigortacinin s6zlesmeden
cayma hakkinin hukuki niteliginin tespiti oldukca dnemlidir. Nitekim calismamizin konusu da cayma hak-
kimin hukuki niteligidir. Bu kapsamda oncelikle benzer hukuki kurumlarla karsilastirma yapilarak cayma
kavrami irdelenecek, ardindan sigortacinin cayma hakkina iliskin doktrindeki goruslere yer verilecek,
son olarak goriisler degerlendirilerek kanaatimiz aciklanacaktir.

Anahtar Kelimeler:

Cayma Hakki, Sigortacinin Cayma Hakki, S6zlesme Oncesi Bilgilendirme Yiikiimliiliigiine Aykirlik, Sigorta S6z-
lesmesi, Bozucu Yenilik Doguran Hak.

Abstract:

According to article 1439 of the Turkish Commercial Code (TCC), the insurer who learns circumstances
of importance that has not been disclosed at all or disclosed incorrectly before the occurrence of the
risk, may avoid the contract or request additional premium within 15 days. If we look carefully, the
related provision has not taken into account the fault of the policyholder. In this respect, it is possible
to avoid the contract regardless of the degree of the fault. However, depending on the faultlessness or
the degree of the fault of the policyholder, avoiding the contract may lead to different consequences.
Because, pursuant to article 1441 of the TCC, if the policyholder breached the duty of disclosure
intentionally, the insurer who avoided the contract shall be entitled to the portion of the premium
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corresponding to the period in which he has carried the risk. In other cases, the insurer, who uses his
right to avoid, will not be entitled to demand any premium. So, the fact that the breach of duty of
disclosure by the policyholder is intentional or the duty of disclosure has been breached by the insured
faultlessly or negligently will change the effect of the avoidance on the legal relationship. Therefore, it
is extremely important to establish the legal nature of the insurer’s right to avoid the contract due to
the breach of duty of disclosure. The subject of our study is the legal nature of the right of avoidance.
In this context, the concept of avoidance will be examined by firstly comparing it with similar legal
institutions, then the opinions in the doctrine on the insurer’s right of avoidance will be included, and
finally, our conclusion will be explained by evaluating the opinions.

Keywords:

Right of Avoidance, Insurer’s Right of Avoidance, Breach of Pre-Contractual Duty of Disclosure, Insurance
Contract, Dissolving Formative Right.
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Uygulanacak Hukuk, Yetkili Mahkeme ve
Tanima Davasi1 Kapsaminda Mirascilik
Belgesinin Incelenmesi

Examination of Certificate of Inheritance with Respect to Applicable
Law, International Jurisdiction and Action for Recognition

Doc. Dr. Hatice Selin PURSELIM®

Oz:

Mirasbirakanin 6liimiyle kimin ne oranda mirasci olacagi ve intikalin nasil yapilacag gibi meseleler
onem kazanacaktir. Miras hukukundan dogan ihtilaflarin yabancilik unsuru icermesi bu tiir ihtilaflarin
¢ozimunu daha karmasik bir hale getirebilir. Nitekim mirascilik belgesine iliskin milletlerarasi uyus-
mazliklarin ¢coziminde pek cok tartismali mesele ile karsilasilabilmektedir. Tuirk hukukunda, mirascilik
sifatimin ispati icin gerekli olan mirascilik belgesinin aksi sabit oluncaya dek gecerli oldugu kabul edil-
mektedir. Tiirk mahkemesinde goriilen davada hakim yabancilik unsurunu tespit ettiginde ihtilafi Millet-
leraras1 Ozel Hukuk ve Usul Hukuku Hakkinda Kanun’da (MOHUK) yer alan kaideler uyarinca cozecektir.
Calismamizda oncelikle mirascilik belgesi kavrami Uzerinde durulacaktir. Daha sonra yabancilik unsuru
iceren ihtilaflarda Tirk mahkemelerinden mirascilik belgesi talep edilmesi halinde ihtilafa uygulanacak
hukuka ve bunun ardindan yetkili mahkemenin tesisine dair tartismalara yer verilecektir. Son kisimda ise
yabanct mahkemeden alinmis mirascilik belgelerinin Tiirkiye’de etki dogurmasi lizerinde durulacaktir.
Bu kapsamda yabanci mahkeme tarafindan verilen kararin tanimanin 6n sartlar ve esasa dair sartlarini
saglayip saglamadigi incelenerek ornek mahkeme kararlarina yer verilecektir. Yabancilar hukukundan
kaynaklanan ihtilaflar ve Tapu Kanunu’nda yer alan duzenlemeler calismamizin kapsami disinda tutula-
caktir.

Anahtar Kelimeler:
Mirascilik Belgesi, Tereke, Cekismesiz Yargi, Tanima Davasi, MOHUK md.20.

Abstract:

Upon the decease of the legator, issues regarding the determination of his/her heirs and their purparty
as well as the method of transmission of purparty will come into question. Where an inheritance law
dispute contains a foreign element resolution of it may undoubtedly be more complex. Under Turkish law,
certificates of inheritance, documents that are necessary to prove the title of the heir, are deemed to be
valid unless proven otherwise. In an action held before a Turkish court, the judge will, upon determining
the existence of the foreign element, resolve the dispute pursuant to the rules provided under the Private
International and Procedural Law Act (PILA). In our study, firstly the concept of certificate of inheritance
under Turkish law will be examined. Next, the law applicable to the certificate of inheritance with a foreign
element will be explained, following which the international jurisdiction of Turkish courts in granting a
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certificate of inheritance will be elaborated upon. Lastly, the legal consequences of the certificates of
inheritance obtained from a foreign court we will be discussed. In that regard, discussions as to whether
such certificates fulfill the preliminary and main conditions for the recognition of foreign court decisions
in Turkey in light of such conditions and the exemplary court decisions. Issues concerning the law of
foreigners and the Land Registry Law will not be included within the scope of this study.

Keywords:
Certificate of Inheritance, Inheritance, Non-Contentious Jurisdiction, Action for Recognition, PILA Art.20.
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A Legal Test for Resolution of Conflicts
Between Human Rights and Copyright

Telif Haklan ve insan Haklar1 Arasindaki Catismalarin Coziimiine
Iliskin Hukuki Bir Coziim Yolu

Dr. Hasan Kadir YILMAZTEKIN®

Abstract:

Courts, human rights bodies, legal scholars and human rights advocates have discussed the interface
between human rights and copyright through multiple lenses. Some commentators claim that
intellectual property rights are a genre of human rights. Some others have provided frameworks for
approaching the protection of copyright under the umbrella of human rights. Their different approaches
examine the many circumstances in which copyright and human rights can conflict yet coexist, and
show which resolutions should be embraced when conflicts arise. This article aims to introduce a legal
test (deconstructive multiple proportionally test) for courts to resolve a conflict of norms between
human rights and copyright, when such a conflict is encountered. It further shows how to apply this
test through a case study, which involves German implementation of notice-and-stay-down measures in
YouTube cases.

Keywords:
Copyright, Human Rights, Online Intermediaries, ECtHR, CJEU.

Oz:

Mahkemeler, insan haklar kuruluslar, hukukcular ve insan haklari savunucular, telif haklar ile insan
haklar arasindaki iliskiyi degisik bakis acilariyla incelemektedirler. Baz1 dustinirler, fikri miilkiyet hak-
larimin insan haklarinin bir tiirii oldugunu iddia etmektedir. Diger bazilari, telif haklarinin insan haklan
semsiyesi altinda nasil korunabilecegine dair yaklasimlar1 sunmaktadir. Onlarin bu farkli yaklasimlari,
telif haklan ile insan haklarinin ne sekilde catisabilecegini ve birlikte var olabilecekleri halleri incele-
mekte ve catistiklarinda hangi ¢coziimlerin benimsenecegini gostermektedir. Bu makale, telif haklari ile
insan haklarin normlan arasinda bir catisma ciktiginda, mahkemeler icin bunun céziimine iliskin hu-
kuki bir ¢coziim yolu tamtmay1 amaclamaktadir. Bu makale, bu testin nasil uygulanacagin1 Almanya’daki
uyar-kaldirmaya-devam-et teknolojik tedbirlerini konu alan YouTube davalarini iceren bir vaka analizi
Uzerinde gostermektedir.

Anahtar Kelimeler:
Telif Haklar1, insan Haklar1, Online Aracilar, AIHM, ABAD.
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The Consumers on the New Marketplace:
Novelties in the Protection of Consumers
in Consumer Contracts

Yeni Pazar Yerinde Tiiketici: Tiiketici Sozlesmelerinde
Tiiketicilerin Korunmasindaki Yenilikler

Assoc. Prof. Dr. Sci. Neda ZDRAVEVA®

Abstract:

Regardless of the marketplace, being physical or online one, the position of the consumer remains
the same - it is the weaker party to the contract due to their lesser bargaining powers and the lack of
knowledge, as established by the case-law of the Curt of Justice of the European Union. The rules of the
market should provide that the disproportionality of the information that the trader and consumer have
is balanced by protection rules that provide the consumer adequate remedies in particular in the digital
market shaped by the fast technological developments. In 2019 the consumer law of the European
Union has been significantly changed by three new directives that set (new) rules on the protection of
consumers in contracts for supply of goods and services including digital content and digital services.
The article examines the scope of these directives and the legislative approach as well as the specific
novelties they introduce with regard to the protection of consumers in consumer contracts.

Keywords:
Sale of Goods, Digital Content, Digital Services, Lack of Conformity, Remedies.

Oz:

Fiziki ya da cevrimici olsun, pazar yerinden bagimsiz olarak tiiketicinin konumu aynidir; Avrupa Birligi
Adalet Divam ictihadinca da ortaya kondugu Uzere, pazarlik giicliniin zay1flig1 ve bilgi eksikligi dolay1-
styla sozlesmenin zayif tarafidir. Piyasa kurallar, ozellikle hizli teknolojik gelismelerle sekillenen dijital
pazarda, saglayici/satici ile tiiketici arasindaki bilgi orantisizigin1 dengeleyen nitelikte tiiketiciye huku-
ki koruma sunan kurallar saglamalidir. Dijital icerik ve dijital hizmetleri de kapsayan mal ve hizmetle-
rin saglanmasini konu edinen sozlesmelerde tiiketicinin korunmasina dair (yeni) kurallar koyan ii¢ yeni
yonerge ile Avrupa Birligi tiiketici hukuku, 2019’da onemli Glciide degismistir. Bu calisma, s6z konusu
yonergelerin kapsamini, yasama yaklasimini ve tiketici sozlesmelerinde tiiketicinin korunmasi konusun-
da getirdigi ozellikli yenilikleri incelemektedir.

Anahtar Kelimeler:
Mallarin Satisi, Dijital icerik, Dijital Hizmetler, Uygunlugun Bulunmamas1, Hukuki Korumalar.
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