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Kamu Hukuku KHASHFD C.9-S. 2 - Aralik 2021 - 5. 261-274

Temel Hak Tiirleri ve Fonksiyonlari

Types and Functions of Fundamental Rights

Prof. Dr. Zafer GOREN®

Oz:
Temel haklar birey haklandirlar. Devleti yikimlendirirler ve ondan hakli ¢ikarilma (mesruluk) isterler.
Bu nedenle devletten once gelirler.

Temel haklar, bireyin devletten yana kismen bagimliliktan kurtulmasi ve devlet karsisinda glivence alti-
na alinmasi ile sinirli kalmayip, devlete baglayici bir bag ve siyasal anlasmanin temeli olarak goriilme-
lidirler.

Cesitli bakis acilarindan temel haklarin tirleri ve fonksiyonlari konusunda tiplestirmeler yapilabilir.
Biitlin temel haklarda ortak olan bireyin ozgiirliigline iliskin olmalaridir. Degisik temel haklarda farkli
olan, bireyin 6zgirliigi icin Ustlendikleri fonksiyonlardir. Sekil verdikleri ve garanti ettikleri statiiye gore
saldirilara karsi koyma, ortaklik ve edimde bulunulmasini isteme, yonetime katilma yoluyla 6zgurligi
garantilerler.

Anahtar Kelimeler:
insan Haklan, Vatandas Haklar1, Negatif Statii Haklan, Aktif Statii Haklan, Pozitif Statii Haklar1.

Abstract:

Fundamental rights are individual rights. They oblige the state and demand justification (legitimacy)
from it. Therefore, they come before the state.

Fundamental rights should not be limited to the individual being partially freed from dependence on
the state and secured against the state, but should be seen as a binding bond to the state and the basis
of political agreement.

Typicalizations can be made about the types and functions of fundamental rights from various
perspectives.

Common to all fundamental rights is that they relate to the freedom of the individual. What differs
in different fundamental rights is the functions they undertake for the freedom of the individual.
According to the status they shape and guarantee, they guarantee freedom by resisting attacks, asking
for partnership and action, participating in the administration.

Keywords:
Human Rights, Citizen Rights, Negative Status Rights, Active Status Rights, Positive Status Rights.

) istanbul Ticaret Universitesi, Hukuk Fakiiltesi, Anayasa Hukuku Anabilim Dali,
E-posta: zgoren®@ticaret.edu.tr; Orcid Id: https://orcid.org/0000-0001-7115-1496.

Yayin Kuruluna Ulastig1 Tarih: 30.07.2021 / Kabul Tarihi: 18.08.2021.
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Kamu Hukuku KHASHFD C.9-S. 2 - Aralik 2021 - 5. 275-294

Kisa Siuireli Hapis Cezasinin Secenek
Yaptirimlara Cevrilmesi Hususunda
Mahkemenin Takdir YetKisi

Discretion of Court to Conversion of Short Term Imprisonment
to Alternative Sanctions

Ars. Gor. Dr. Irmak KORUCULU®

Oz:

TCK m.49/2 hilkmii geregince hiikmedilen bir yil ve daha az stireli hapis cezasi kisa stireli hapis cezasidir. Kisa siireli
hapis cezalarnnin, 6zellikle de infaz stiresinin suclunun yeniden topluma kazandinlabilmesi bakimindan yeterli olma-
masi nedeniyle, pek cok zararli sonuca yol actig gériilmektedir. Bu zararli sonuclann ortaya cikmasinin engellenmesi
bakimindan TCK m.50’de kisa sureli hapis cezasinin secenek yaptinmlara cevrilmesi kurumu diizenlenmistir.

Kisa sureli hapis cezasinin secenek yaptinmlara cevrilmesi cezanin bireysellestirilmesi araclarindan bi-
rini olusturmaktadir. Kosullarin olusmasi durumunda cezanin secenek yaptirimlara cevrilip cevrilmemesi
ve hangi secenek yaptirima cevrilecegi hususunda hakimin takdir yetkisi bulunmaktadir. Ancak hakime
verilen bu takdir yetkisinin bizzat kanun tarafindan simirlandirildigi durumlar bulunmaktadir. Bu ca-
lismada oncelikle kisa sureli hapis cezasinin secenek yaptirnimlara cevrilmesi konusunda genel bilgiler
verilecek, ardindan bu hususta hakime verilen takdir yetkisi incelenecektir.

Anahtar Kelimeler:
Kisa Sureli Hapis Cezasi, Takdir Yetkisi, Secenek Yaptirimlar, Ceza, Cezanin Bireysellestirilmesi.

Abstract:

According to article 49/2 of the Turkish Penal Code, a one-year and short-term prison sentence is a short-
term prison sentence. It is seen that short-term prison sentences, especially the duration of execution
are not sufficient to reintegrate the offender into society, leading to many harmful consequences. In
order to prevent the emergence of these harmful consequences, the institution of converting short-
term imprisonment into alternative sanctions is regulated in Article 50 of the Turkish Penal Code.

Converting short-term imprisonment to alternative sanctions constitutes one of the means of
individualization of punishment. The judge has discretion as to whether or not the penalty will be converted
into alternative sanctions and which alternative will be converted into sanctions in case of circumstances.
However, there are cases where this discretionary power given to the judge is limited by the law itself.
In this study, firstly, general information about the conversion of short-term imprisonment to alternative
sanctions will be given, and then the discretion given to the judge in this regard will be examined.

Keywords:
Short-Term Imprisonment, Discretion, Alternative Sanctions, Punishment, Individualization of Punishment.

O Makale yazarin, “Cezanin Belirlenmesi ve Bireysellestirilmesi” baslikli doktora tezinin “Ill. Kisa Siireli Hapis Ceza-
sinin Secenek Yaptinimlara Cevrilmesi - D. Takdir Yetkisi” baslikli bolumuntin genisletilmis halidir.

) Sakarya Universitesi, Hukuk Fakiiltesi, Ceza ve Ceza Muhakemesi Hukuku Anabilim Dali,
E-posta: irmakkoruculu@sakarya.edu.tr; Orcid Id: https://orcid.org/0000-0002-2112-5094.

Yayin Kuruluna Ulastig1 Tarih: 04.10.2021 / Kabul Tarihi: 26.11.2021.
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Kamu Hukuku KHASHFD C. 9 -S.2 - Aralik 2021 - 5. 295-321

Yargitay Kararlari Isiginda

Tibbi Miidahale Karsiliginda Haksiz Ilave
Menfaat Talep Eden Hekimlerin Cezai
Sorumlulugu ve Saghik Hizmetinin Niteliginin
Icbarin Varhigina iliskin Degerlendirmede
Go6z Oniinde Bulundurulmasi Gerekliligi

The Criminal Liability of Doctors Who Demand lllegal Additional
Benefit in the Light of Court of Cassation Verdicts and the Necessity
of Consideration of Characteristics of Healthcare Service in the
Evaluation of the Availability of Compulsion

Dr. Ogr. Uyesi Namik Kemal TOPCU®
Oz:
Kamuda calisan hekimlerin gorevleri geregi yapmak zorunda olduklari tibbi miidahaleler icin hukuki
dayanagi bulunmadigi halde bir menfaat talep etmeleri durumu; halk arasinda, Yargitay kararlarinda
ve daha once yapilan akademik calismalarda “bicak parasi” olarak ifade edilmektedir. Bu calismanin
konusunu, haksiz ilave menfaat talep eden bir hekimin bu eyleminin ceza hukuku bakimindan karsili-
ginin Yargitay kararlar 1s18inda degerlendirilmesi teskil etmektedir. S6z konusu degerlendirmede, hem
konuya iliskin olasiliklar ve bu olasiliklar bakimindan Yargitay’in yaklasimlarina yer verilecek hem de
konusu tibbi miidahale olan bu kamu hizmetinin kendine has 6zelliklerinin icbarin varliginin degerlendi-
rilmesinde g6z 6niinde tutulmasi gerekip gerekmedigi hususu ele alinacaktir.

Anahtar Kelimeler:
Haksiz ilave Menfaat, Hekim, irtikap, Riisvet, Gorevi Kotilye Kullanma, icbar.

Abstract:

In both Court of Cassation verdicts and literature also colloquial saying “medical knife payment” is what
doctors of medicine who work as public servant demand benefit unwarrentedly in exchange for medical
practices which they are required to do. The subject of this study is to analyze the equivalence of the
act of the doctors who ask for illegal additional benefit in criminal law in the light of Court of Cassation
verdicts. In this context, both the possibilities related to this issue and the Court of Cassation’s approach
and whether distinctive characteristics of healthcare service whose subject is medical practice is to be
taken into account while evaluating the availability of compulsion will be discoursed.

Keywords:
Illegal Additional Benefit, Doctor, Extortion, Bribery, Misuse of Public Duty, Compulsion.

) Recep Tayyip Erdogan Universitesi, Hukuk Fakiiltesi, Ceza ve Ceza Muhakemesi Hukuku Anabilim Dali, Ogretim Uyesi,
E-posta: namikkemal.topcu@erdogan.edu.tr; Orcid Id: https://orcid.org/0000-0001-7075-8763.

Yayin Kuruluna Ulastigi Tarih: 23.09.2021 / Kabul Tarihi: 17.10.2021.
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Ozel Hukuk KHASHFD C. 9 -S.2 - Aralik 2021 - s. 325-350

Yabancilar Hukukunda Insan Ticareti ile
Miicadele

Combating Human Trafficking in Foreigners’ Law

Dr. Ogr. Uyesi Ayse Yasemin AYDOGMUS®

Oz:

insan ticareti kisinin tehdit, baski, siddet ve benzeri nedenlerle nzasimn sakatlanmasi suretiyle zorla calisti-
rilmasi, hizmet ettirilmesi, fuhus yapmaya zorlanmasi, esarete tabi tutulmasi, organ kacakciliginda kullanil-
mas1 gibi durumlann tamamim kapsayan bir suctur. 20. ylizyilin basindan itibaren insan ticareti ile miicadele
edebilmek adina ulusal ve uluslararasi diizenlemeler yapilmakta, iilkeler arasi is birligi saglamaya yonelik fa-
aliyetler stirdiiriilmektedir. Tirkiye insan ticaretiyle miicadele ile magdurlarin korunmasina dair cesitli ulus-
lararas1 belgelere taraf olmus, i¢c hukukunda da aym yonde diizenlemeler yapmistir. Sucun dogasi itibariyle
hukukun farkli dallan altinda ele alinmas1 gereklidir. Calismamizda insan ticareti ile miicadele etmek adina
Tirk yabancilar ve goc¢ hukuku alanlarinda atilan adimlar ve halihazirda yiiriitiilen faaliyetler ele alinacaktir.
Yirirliikte bulunan diizenlemeler cevresinde Tirkiye’de bulunan magdur ya da magdur olduguna dair kuv-
vetli stiphe duyulan yabancilarin magdur olarak tamimlanmasi, magdur destek programindan faydalanmasi,
bu kisilere insan ticareti magduru ikamet izni verilmesi ve goniillii ve giivenli geri doniis programina dahil
edilmeleri miimkiindir. Calismamizda bahsi gecen kavramlar ve hukuki statiiler Avrupa Birligi diizenlemeleri
de dikkate alinarak ve uygulamadan elde edilen veriler dahilinde ele alinacaktir.

Anahtar Kelimeler:
Goc, insan Ticareti, ikamet izni, Magdur Destek Programi, Mense Ulke.

Abstract:

Human trafficking is a crime that covers all situations such as forced labor, forced prostitution, being subjected
to captivity, being used in organ smuggling by injuring consent due to threats, pressure, violence or similar
reasons. Since the beginning of the 20th century, national and international regulations have been made in order
to combat human trafficking, and activities aimed at ensuring cooperation between countries are carried out.
Turkey has become a party to various international documents on the combat against human trafficking and the
protection of victims, and has made arrangements in the same direction in its domestic law. Due to the nature
of the crime, it should be handled under different branches of law. In our study, the steps taken in the fields
of Turkish foreigners and immigration law in order to combat human trafficking and the activities carried out
currently will be discussed. Within the framework of the regulations currently in force, it is possible for foreigners
who are in Turkey to be victims or who are strongly suspected to be victims, to be identified as victims, to benefit
from the victim support program, to be granted a residence permit for victims of human trafficking and to be
included in the voluntary and safe return program. The concepts and legal statuses mentioned in our study will be
discussed in considering the European Union regulations and within the data obtained from the practice of Turkey.

Keywords:
Immigration, Human Trafficking, Residence Permit, Victim Support Program, Origin Country.

) jstanbul Universitesi, Hukuk Fakiiltesi, Milletlerarasi Ozel Hukuk Anabilim Dali,
E-posta: yasemin.aydogmus@istanbul.edu.tr; Orcid Id: https://orcid.org/0000-0002-3265-4178.

Yayin Kuruluna Ulastigr Tarih: 03.11.2021 / Kabul Tarihi: 30.12.2021.
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Ozel Hukuk KHASHFD C.9 -S.2 - Aralik 2021 - 5. 351-381

Kentsel Doniisiim Stuirecinde
Kira Yardimi Uygulamasi

Rental Aid Application in the Urban Transformation Process

Ars. Gor. Omer Faruk CELIK®

Oz:

6306 sayili Afet Riski Altindaki Alanlarin Doniistiiriilmesi Hakkinda Kanun ve bu kanun mucibince yiiriirliige
giren mevzuat, riskli yapilann giclendirme ve yenileme yoluyla donusturilmesini, bu yolla fen ile sanat
norm ve standartlarina uygun, saglikli ve giivenli yasama cevrelerinin teskilini amaclamaktadir. Bu amac
dogrultusunda riskli yapilarin donistiiriilmesi siireci, uygulamada “Kentsel Doniisim” olarak adlandinl-
maktadir. Kentsel donlisum, cok yonli ve katmanli bir siirectir. Zaman bakimindan uzun siirebilen bu sure-
cin, riskli yapilarin hak sahipleri iizerinde bazi olumsuz etkiler dogurmasi muhtemeldir. iste bu muhtemel
olumsuz etkileri en aza indirgemek amaciyla devlet tarafindan hak sahiplerine birtakim destekler saglan-
maktadir. Bu calismanin konusunu, soz konusu devlet desteklerinden birisi olan ve uygulamada oldukca
sik karsilasilan “kira yardimi” miessesi olusturmaktadir. Kira yardimi; risk altindaki yapilar Gizerinde hak
sahibi olanlara karsiliksiz yapilan parasal yardim olup, bu yolla hak sahiplerinin kentsel donusime tesvik
edilmesi ve muhtemel ekonomik magduriyetlerinin en aza indirgenmesi amaclanmistir. Calisma boyunca;
devlet tarafindan yapilan kira yardimi miiessesinin yasal dayanagi, amaci, taraflar, istifade etme sartlar,
yardim uygulamasinin usul ve esaslari incelenecektir. Uygulamada karsilasilan sorunlar ortaya konulmaya
calisilacak olup, bu sorunlara dair ¢6ziim onerilerinde bulunma amaci giidulmektedir.

Anahtar Kelimeler:
6306 Sayili Kanun, Kentsel Doniisiim, Kira Yardimi, Devlet Destekleri, Riskli Yapi.

Abstract:

The objective of Law No0.6306 on the Transformation of Areas Under Disaster Risk and the legislation
enacted to implement the law is to strengthen and renew risky structures in order to create healthy and
safe living environments that correspond to the norms and standards of science and art. The process of
transforming risky structures is referred to as “Urban Transformation” in practice. Urban transformation is
a multifaceted and layered process. Beneficiaries of risky structures may experience some adverse effects
during this lengthy process. Several supports are provided by the State to the beneficiaries in an attempt to
minimize these negative effects. This study examines one of the mentioned state supports, which can be
encountered frequently in practice, “rental aid”. The rental aid is non-refundable financial support provided
to the beneficiaries of risky buildings and is intended to encourage the residents to participate in urban
transformation as well as minimize any potential economic harm. Throughout the study, the legal basis,
purpose, parties, conditions of use, procedures, and principles of the aid application will be examined. This
study will attempt to reveal the problems encountered in practice and propose solutions to them.

Keywords:
Law No.6306, Urban Transformation, Rental Aid, State Supports, Risky Structure.

) Fatih Sultan Mehmet Vakif Universitesi, Medeni Hukuk Anabilim Dali,
E-posta: ofcelik@fsm.edu.tr; Orcid Id: https://orcid.org/0000-0003-1558-3934.

Yayin Kuruluna Ulastig1 Tarih: 13.10.2021 / Kabul Tarihi: 17.12.2021.

Kadir Has Universitesi | Hukuk Fakiiltesi Dergisi | Aralik 2021 | Cilt: 9 - Say: 2
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Hekimin Sozlesmeden Kaynaklanan
Hukuksal Sorumlulugunda
Tibbi Uygulama Hatasinin Irdelenmesi

Investigation of the Medical Practice in the Legal Responsibility
of the Physician Arising from the Contract

Yargic Dr. Remzi DEMIR"

Oz:

Hekimler basta olmak lizere tiim saglik gorevlileri, hastalarina en Ust diizeyde yararli olmak kaygisi ile
davranmalidirlar. Hekimlik s6zlesmeleri esas itibariyla vekalet s6zlesmesi hiikiimlerine tabidir. Bunun
sebebi, hekimin hastadan bagimsiz olarak is gérmeyi Ustlenmesi ile sonucun elde edilmesinin zorunlu
olmamasidir. Estetik uygulamalar ile dis hekimleri tarafindan yapilan tibbi mudahaleleri iceren sozles-
melerde “eser meydana getirme” sonucu istlenildiginden, eser sozlesmesi hiikiimleri uygulanmaktadir.
Hekimlik sozlesmesi giiven iliskisine dayanir. Hekimin sozlesmeden kaynaklanan sorumlulugu icin, kusur
kurucu unsurdur. Hekimin hekimlik sézlesmesi ile hukuk diizeninin kendisine yikledigi yikiumliliikleri,
kasten veya ihmal ile ¢cignemesi kusurdur. Tiirk Borclar Kanunu m.115/3’e gore, hekimin borcu uzmanligi
gerektiren bir edimi icerdiginden, hekimin hem hafif hem de agir kusurundan sorumlu olmayacagina dair
onceden yapilan anlasmalar kesin hukimsuzdir. Hekim, hafif kusurundan bile sorumludur. Tibbi uygu-
lama hatalari, bilgisizlik, zihinsel muhakeme hatasi, dikkatsizlik seklindeki cevresel etkenler ile tibbi
aletlerin ve donanimlarin yetersizligini iceren organizasyon eksikliklerinden olusabilir. Hatali tibbi uygu-
lama yani tip biliminin standardina ve bilimsel deneyimlere gore gereken 6zenin bulunmamasi sebebiyle
olaya uygun gorilmeyen tum hekim mudahalelerine, teshis ve tedavi asamalar ile tedavi sonrasi bakim
ve gozetim asamalarinda rastlamak mimkiindir. Calismamizda, siklikla rastlanan tibbi hata turleri, Yar-
gitay ve Bolge Adliye Mahkemesi kararlari 1s1ginda degerlendirilmistir.

Anahtar Kelimeler:
Hekim, Hasta, Sozlesme, Kusur, Malpraktis.

Abstract:

All healthcare professionals, especially physicians, should treat their patients with the highest level
of concern. Physician contracts are essentially subject to the provisions of the mandate contract. The
reason for this is that it is not necessary to obtain the result, as the physician undertakes to work
independently of the patient. Since the contracts that include aesthetic applications and medical
interventions by dentists are undertaken as a result of “creating a work”, the provisions of the contract
of work are applied. The medical contract is based on a relationship of trust. For the contractual
liability of the physician, the fault is the constituent element. It is a fault if the physician deliberately
or negligently violates the obligations imposed on him by the medical contract and the legal order.
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According to the 115/3rd provision of the Turkish Code of Obligations, since the physician’s debt includes
an act that requires expertise, prior agreements that the physician will not be liable for both light and
serious faults are null and void. The physician is responsible even for his slight fault. Medical malpractice
may occur due to environmental factors such as ignorance, mental judgment error, carelessness, and
organizational deficiencies, including inadequate medical instruments and equipment. It is possible to
come across all physician interventions that are not deemed appropriate due to faulty medical practice,
that is, the lack of due diligence according to the standard of medical science and scientific experience,
during the diagnosis and treatment stages, as well as in the post-treatment care and surveillance
stages. In our study, frequently encountered types of medical errors were evaluated in the light of the
Supreme Court and Regional Court of Justice decisions.
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Doctor, Patient, Contract, Defect, Malpractice.
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PICC (UNIDROIT Prensipleri) ve
Tirk Borg¢lar Kanunu Uyarinca
Miiteselsil Alacaklilik

Joint and Several Creditorship According to the PICC
(UNIDROIT Principles) and the Turkish Code of Obligations

Dr. Ogr. Uyesi Dilsah Busra KARTAL"

Oz:

Miteselsil alacaklilikta, borclu birden cok alacaklidan diledigi birine borcunu ifa ederek diger alacak-
lilara kars1 da borcundan kurtulabilmektedir. Keza alacaklilardan her biri ifanin kendisine yapilmasin
talep edebilmektedir. Bu bakimdan alacaklilar arasinda ifay1 talep hakki konusunda bir yarisma vardir.
Borclunun da ifada bulunacagi alacakliy1 secme hakki vardir. PICC ve Tiirk Bor¢lar Kanunu miiteselsil
alacakliigr 6zel olarak hiikim altina almistir. Her iki diizenlemenin ortak yonleri ve farkliliklar bulun-
maktadir. PICC, Turk Borclar Kanunu’na kiyasla daha ayrintili hiikiimler icermektedir. Baz1 konularda
da miteselsil borcluluga iliskin hiikiimlere atif yapmaktadir. Tiirk Borclar Kanunu ise miiteselsil alacak-
Lk ve miiteselsil borcluluk arasinda dogrudan bir baglanti kurmamistir. Yine de doktrinde miteselsil
borcluluga iliskin baz1 esaslarin miiteselsil alacakliik bakimindan da kiyasen gecerli oldugu kabul edil-
mektedir. Tirk Hukukunda miteselsil alacakliigin ayrintili olarak diizenlenmemesi 6zellikle miiteselsil
alacaklilardan birinin yaptigi islemlerin digerlerine etkisi konusunda cesitli tartismalar dogurmustur. Bu
calismada doktrindeki goruslerden de yararlanilarak miteselsil alacakliik kurumu incelenmistir. S6z ko-
nusu inceleme PICC ve Tirk Borclar Kanunu karsilastirilarak yapilmistir. Bu baglamda Tiirk Hukukundaki
miteselsil alacakliliga iliskin problemlerin nasil cziimlenmesi gerektigi de degerlendirilmistir.

Anahtar Kelimeler:
Miiteselsil Alacaklilik, PICC, UNIDROIT Prensipleri, Teselsiil, Alacakli Coklugu.

Abstract:

In joint creditorship, the debtor can be discharged from his debt to all of the creditors by performing
to one of the creditors of his choice. Likewise, each of the creditors can demand the performance
for himself. Therefore, there is competition between the creditors regarding the right to demand
performance. The debtor also has the right to choose the creditor to whom he will perform. The PICC
and the TCO specifically regulate joint creditorship which have similarities and differences. The PICC
is more detailed than the TCO and refers to the provisions on joint debtors in some matters. The TCO,
on the other hand, does not establish a direct connection between the rules on joint debtors and joint
creditors. Nevertheless, it is accepted that some principles regarding joint debtors are also applicable
by analogy to joint creditors. The fact that rules on joint creditors are not regulated in detail in Turkish
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Law has led to various debates about the effect of the actions of one of the joint creditors on the others.
In this study, the institution of joint creditors is examined by referring to the doctrinal arguments. and
comparing the PICC and the TCO. In this context, it has also been evaluated how the problems on joint
creditorship in Turkish Law should be resolved.

Keywords:
Joint Creditorship, PICC, UNIDROIT Principles, Solidarity, Plurality of Obligees.

Kadir Has Universitesi | Hukuk Fakiiltesi Dergisi | Aralik 2021 | Cilt: 9 - Say: 2



Ozel Hukuk KHASHFD C. 9 -S.2 - Aralik 2021 - 5. 429-444

Tirk Hukukunda Kadinin ve Cocugun
Soyadina Iliskin Giincel Durumun
Degerlendirilmesi: Celiskili Yaklasimlar ve
Diizenleme EKsiklikleri Bakimindan
Coziim Onerilerio

Evaluation of the Current Situation Regarding the Surname of
Woman and Child in Turkish Law: Solution Proposals for the
Contradictory Approaches and Legislative Deficiencies

Dr. Ogr. Uyesi Murat SARIKAYA®

0z:

Bu calismada, Tirk hukukunda kadinin ve cocugun soyadi bakimindan yakin zamanda yasanan giincel
gelismeler ele alinmaktadir. Calismanin 6nemli bir amaci, soyadina iliskin mevcut kanun hukimlerini,
konuya iliskin mahkeme ictihatlar ve doktrin goriisleri etrafinda incelemektir. Ozellikle evlenen kadinin
soyadi ve bosanma durumunda ortak cocugun soyadinin degistirilmesi meseleleri calismanin odak nokta-
landir. Bu baglamda, yiiksek yargi organlarinin vermis oldugu kararlar cercevesinde hukuk sistemimizde
olusan diizenleme eksiklikleri ve deger yargisi farkliliklarina dikkat cekilmektedir. Tiirk hukukunda evle-
nen kadinin kocasinin soyadini alma zorunlulugu halihazirda mahkeme ictihatlariyla asilmis oldugundan
mevcut hukuk pratigini yansitmayan TMK m.187 hiikmiine iliskin diizenleme onerisi getirilmektedir. Yine
bosanmanin kadinin soyadina etkisini diizenleyen TMK m.173 hikmiiniin de revize edilmesi onerilmek-
tedir. Cocugun soyadi bakimindan da TMK m.321 hilkmii cercevesinde soyadi ile soybaginin iliskisi gos-
terilmekte ve bu konuda yargi organlarinda olusan hatali kanaatler Gzerinde durulmaktadir. Bunun yani
sira, eslerin bosanmasi halinde velayetin anneye verildigi durumlarda cocugun soyadinin hangi hiikiim ve
esaslar dahilinde degistirilerek cocuga annenin soyadinin verilebilecegi incelenmektedir.

Anahtar Kelimeler:
Tiirk Hukuku, Kadinin Soyadi, Cocugun Soyadi, Giincel Durum, Oneriler.
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Abstract:

This study discusses current developments in Turkish law regarding the surnames of women and children.
An important aim of the study is to examine the current provisions regarding the surname in the context
of case law and legal doctrine. Especially the surname of the married woman and changing the surname
of the child in case of divorce are the focal points of the study. In this context, attention is drawn to
the deficiencies in legislation and contradictory approaches which appear in our legal system as the
results of the decisions given by the high judicial bodies. Since the obligation of the married woman
to take the surname of her husband has already been overcome in Turkish law by the jurisprudence, a
new regulation regarding the Art.187 of TCC is proposed. It is also recommended that Art.173 of TCC,
which regulates the effect of divorce on the surname of the woman, should be revised. In terms of the
surname of the child, the relationship between the surname and the paternity within the framework of
Art.321 TCC is shown and the erroneous opinions of judicial bodies on the subject are underlined. Last
but not least, it is examined that under which provisions and principles the surname of the child can be
converted into that of his/her mother in cases where the parental responsibility is given to the mother
as a result of the divorce.

Keywords:
Turkish Law, Surname of Woman, Surname of Child, Current Situation, Proposals.

Kadir Has Universitesi | Hukuk Fakiiltesi Dergisi | Aralik 2021 | Cilt: 9 - Say: 2



Ozel Hukuk KHASHFD C. 9 -S.2 - Aralik 2021 - 5. 445-472

Halka Ac¢ik Anonim Ortakliklarda
Yonetim Kurulunda Temsil Edilme Hakki

Right to be Represented in the Board of Directors of Publicly
Held Joint Stock Companies

Dr. Ogr. Uyesi Ali Murat SEVi©

Oz:

Azinlik konumunda bulunan pay sahiplerinin yonetim kurulunda temsili imkaninin tesisi, TTK m.360’ta
diizenlenen hakkin en 6nemli amaci ve islevi olarak kabul edilir. ilgili hakkin s6z konusu boyutu, yati-
rimcilarin korunmasi gayesi cercevesinde sekillenen Sermaye Piyasasi Hukuku’nun temel ilkelerine de
paraleldir. Yonetim kurulunda temsil edilme hakki kapsaminda secilen yonetim kurulu lyesi, bagliik
ylkumlilugu geregince oncelikle ortakligin menfaatleri dogrultusunda hareket etmek durumunda olup,
ortaklik menfaatleri ile temsil edilme hakki sahibinin 6zel menfaatlerinin birbiri ile celismedigi nok-
talarda, temsil edilme hakki sahibinin hak ve menfaatlerini gozetir. SPK’nin cikarmis oldugu Kurumsal
Yoénetim ilkeleri’ne (KYIi) tabi olan halka acik anonim ortakliklarin (HAAO) yénetim kurullarinda bulun-
masi zorunlu olan bagimsiz yonetim kurulu lyelerinin bagimsiz sayilabilmek icin karsilamalar gereken
kosullar ve sahip olmalar gereken nitelikler g6z 6niinde bulunduruldugunda, bu iyelerin temsil edilme
hakki cercevesinde secilebilme durumlarinin incelenmesi gereklidir. Bunun yaninda, HAAQ’larda yone-
tim kurulunda temsil edilme hakki kapsaminda secilecek uyelerin sayisi icin getirilen sinirlama; SPKan.
m.28/f.2 ile SPK’ya taninan yonetimsel haklarda imtiyazlar kaldirma yetkisi ve yonetim kurulunda tem-
sil edilme hakkinin esas sozlesme degisikligi yoluyla ongoriilmesinin onemli nitelikte islem sayilmasi, ko-
nunun HAAQ’lar icin 0zellik arz eden yonleri arasindadir. Calismamizda ilgili hakkin temel esaslarina de-
ginilmesinin ardindan, yukarida belirtilen HAAQ’lar acisindan 6zellik arz eden konular ele alinmaktadir.

Anahtar Kelimeler:

Halka Acik Anonim Ortaklik, Yonetim Kurulunda Temsil Edilme Hakki, imtiyazli Pay, Yonetim Kurulu, Bagimsiz
Yonetim Kurulu Uyeleri.

Abstract:

It is generally accepted that granting the opportunity of representation in the board of directors to the
minority shareholders is the most significant purpose and function of the right, which is regulated under
Article 360 of TCC. The said aspect of the relevant right is in line with the fundamental principles of
the capital markets law which are shaped by the general purpose of protection of investors. A director
who is elected pursuant to the right to be represented in the board of directors, is obliged to act for the
interests of the company in conformity with his/her duty of loyalty and he/she may look after particular
benefits of the beneficiary of the right to be represented only to the extent that those benefits do not
contradict with the interests of the company. Taking into consideration the conditions and criteria in
order to be qualified as independent that are needed to be met by the independent directors, who
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are required to be appointed in the board of directors’ of publicly held joint stock companies that are
subject to corporate governance principles, it is essential to analyze as to whether those independent
directors are eligible for being appointed as per the right to be represented in the board of directors.
Moreover, the restriction brought to the number of the directors that will be elected within the scope of
the right to be represented in publicly held joint stock companies; the authority vested by Art.28 Par.2
of the Capital Market Law to the CMB to lift the privileges in administrative shareholding rights, as well
as the legal fact that establishing the right to be represented by way of an amendment to the articles
of association is considered as a significant transaction are among the material aspects for the publicly
held joint stock companies in respect of the subject matter. In our study, following touching upon the
main principles governing the relevant right, the above-mentioned matters which are particular to the
publicly held joint stock companies are being addressed.

Keywords:

Publicly Held Joint Stock Companies, Right to be Represented in the Board of Directors, Privileged Share,
Board of Directors, Independent Directors.
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Yabancilik Unsuru Tasiyan Elektronik
Sozlesmelere Uygulanacak Hukukun
Belirlenmesi

Determination of Law Applicable to Electronic Contracts with a
Foreign Element

Ars. Gor. Giilsah ULUBAY®

Oz:

Teknolojinin gelismesiyle birlikte sozlesmelerin elektronik ortamda kurulmasi giderek yayginlasmakta-
dir. Elektronik sozlesmeler, iilkeler arasindaki sinirlar kaldirmakta ve farkli tabiiyetlerde bulunan kisiler
arasinda sozlesme kurulmasini kolaylastirmaktadir. Bu sekilde kurulan elektronik sozlesmeler birden ¢cok
Ulkeyi ilgilendirecegi icin bu sézlesmelere hangi lilke hukukunun uygulanacagi sorunu ortaya ¢ikmakta-
dir. Calismamizin ilk kisminda oncelikle elektronik ticaret kavrami ve tirleri incelenecektir. Daha sonra
elektronik sozlesme kavrami Turk Borclar Hukuku acisindan ele alinacak ve yabancilik unsuru tasiyan
elektronik sozlesmelere uygulanacak hukukun belirlenebilmesi icin oldukca onem tasiyan elektronik
sozlesmenin hukuki niteligi lizerinde durulacaktir. Calismamizin ikinci kisminda ise yabancilik unsuru
tastyan elektronik sozlesmelere uygulanacak hukuk Milletlerarast Ozel Hukuk ve Usul Hukuku Hakkinda
Kanun’da yer alan kaideler uyarinca belirlenecektir. Yabancilik unsuru tasiyan elektronik sozlesmelere
uygulanacak hukuk, sozlesmenin taraflarina gore genel akit statiisii (MOHUK m.24) ve tiiketici s6zlesme-
leri statiisiine (MOHUK m.26) gére degerlendirilecektir.

Anahtar Kelimeler:

Elektronik Sozlesme, Elektronik Tiketici Sozlesmeleri, Elektronik Ticaret, Elektronik Sozlesmelere Uygulana-
cak Hukuk, Click-Wrap Sozlesmeleri.

Abstract:

With the development of technology, the establishment of contracts in electronic environment is
becoming more and more common. Electronic contracts remove borders between countries and
facilitate the establishment of contracts between people of different nationalities. Since electronic
contracts established in this way will concern more than one country, the problem of which country’s
law will be applied to these contracts arises. In the first part of our study, first of all, the concept
and types of electronic commerce will be examined. Then, the concept of electronic contract will be
discussed in terms of Turkish Law of Obligations and the legal nature of electronic contracts, which is
very important for determining the law to be applied to electronic contracts with foreign elements, will
be emphasized. In the second part of our study, the law to be applied to electronic contracts with foreign
elements will be determined in accordance with the rules in the Private International and Procedural
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Law Act (PILA) In our study, the law to be applied to electronic contracts with foreign elements will be
evaluated according to the general contract status (PILA Art.24) and consumer contracts status (PILA
Art.26) according to the parties of the contract.

Keywords:

Electronic Contracts, Electronic Consumer Contracts, Electronic Commerce, Law Applicable to Electronic
Contracts, Click-Wrap Contracts.
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Turk Vatandashiginin Yetkili Makam
Karariyla Kazanilmasinda Idarenin
Takdir Yetkisi ve Yargisal Denetimi

Discretionary Power of Administration as to the Acquisition of
Turkish Citizenship by Naturalization and Its Judicial Review

Ars. Gor. M. Ece UYANIK®

Oz:

5901 sayili Tiirk Vatandasligi Kanunu, Tiirk vatandasliginin sonradan kazanilmasinin bir yolu olarak, Tiirk
vatandashiginin yetkili makam karariyla kazanmlmasini diizenlemektedir. Kanunda, Tiirk vatandastiginin
yetkili makam karariyla kazanilabilmesi icin aranan kosullar diizenlenmis; ancak bu kosullarin saglanma-
sinin Tiirk vatandasliginin kazanilmasina iliskin mutlak bir hak dogurmadigr acikca belirtilmistir. Ayrica
Kanunda sayilan kosullar arasinda ‘iyi ahlak sahibi olma’, ‘milli giivenlik ve kamu diizeni bakimindan
engel teskil edecek bir hali bulunmama’, ‘Tiirkiye’ye yerlesme niyetinin bulunmasi’ gibi daha muglak
kosullarin oldugu goriilmektedir. Bu sebeple, hem tanimlanmasi ve tespiti giic olan bu kosullarin yerine
getirilip getirilmediginin tespiti hem de vatandashigin kazanilmasina iliskin talebin kabulli veya reddi
hususunda idareye bir takdir yetkisi tanindig1 kabul edilmektedir. Calismamizda, Kanunda diizenlenen
Tirk vatandashiginin yetkili makam karar ile kazanilmasi tiirleri genel hatlan ile ele alinacaktir. Ardin-
dan, sayilan bu kazanma yollarinda aranan kosullar ve vatandasligin kazandirilmasina iliskin nihai karar
bakimindan idareye taninan takdir yetkisi ve bu yetkinin kapsami ortaya konacaktir. Son olarak, idari
yargi kararlar ve doktrindeki gorisler 1s18inda, Tiirk vatandasliginin yetkili makam karariyla kazanilmasi
bakimindan idareye taninan takdir yetkisinin yargisal denetimi incelenecek; bu incelemeye esas olmak
Uzere idarenin takdir yetkisi ve hiikiimet tasarrufu kavramlari ele alindiktan sonra, bu islemlerin yargi
denetimine tabi olup olmadig1 tartisilacaktir.

Anahtar Kelimeler:
Vatandaslik, Yetkili Makam Karariyla Kazanma, Takdir Yetkisi, idare, Hiikiimet Tasarrufu.

Abstract:

Turkish Citizenship Law numbered 5901 regulates the procedures for the naturalization of foreigners.
This study will deal with the discretionary power of the administration under the procedures of
acquisition of Turkish citizenship through naturalization. Conditions for acquisition of Turkish citizenship
are regulated under the Law. However, the Law clearly states that fulfilling these conditions does not
give the applicant an absolute right to acquire Turkish citizenship. On the other hand, it is also seen that
some ambiguous conditions are also imposed. Therefore, it is accepted that the administrative authority
is provided with a discretionary power to interpret these ambiguous conditions, decide whether they
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are fulfilled or not and give a final decision on the application. This study attempts to analyze and
evaluate the discretionary power vested to the administration for the acquisition of citizenship through
naturalization. In this context, the concept of discretionary power will be evaluated, and the act of
state doctrine will be outlined within the scope of acquisition of citizenship. Finally, considering the
precedents of Turkish administrative courts and the different perspectives under Turkish Administrative
Law, the possibility of judicial review for the decisions on acquisition of Turkish citizenship will be
analyzed by determining whether such decisions can be qualified as acts of state or not.

Keywords:
Nationality, Naturalization, Discretionary Power, Administration, Act of State.

Kadir Has Universitesi | Hukuk Fakiiltesi Dergisi | Aralik 2021 | Cilt: 9 - Say: 2



Ozel Hukuk KHASHFD C.9-S. 2 - Aralik 2021 - 5. 523-555

Kismi Davada Islah

Correction on a Partial Case

Av. Aybiike UZUNPINAR TUFEK®

Oz:

Calismamizin konusunu “Kismi Davada Islah” olusturmaktadir. Calismada oncelikle kismi davaya iliskin
temel unsurlar; tanimi ve cesitleri aciklanmis, kismi davanmin sartlan belirtilmistir. Islah ve kismi dava
iliskisinin incelemesine milga HUMK donemi ve 6100 sayili HMK donemi karsilastirilarak baslanilmis,
kanunlar arasindaki fark ve degisikliklere deginilmistir. Akabinde 6100 say1li HMK uyarinca kismi davada
1slah ustliine deginilmis, kismi davada 1slahin hukuki sonuclari; 1slahin zamanasimina ve faize etkisi
inceleme konusu yapilmistir. Hukukumuzda 1slah tahkikat asamasinin sonuna kadar yapilabilmektedir.
Bu baglamda, taraflar 1slaha istinaf ve temyiz asamalarinda basvuramamaktadir. Bununla beraber, ilk
derece mahkemesi tarafindan verilen kararin Yargitay tarafindan bozulmasi ve ilk derece mahkemesinin
karara uymasi sonucu yeniden yapilacak incelemede, 1slah yoluna basvurulup basvurulamayacagi hususu
ise tartismalidir. Calismada bu husus, yargi kararlar ve doktrindeki gorusler ile beraber inceleme konusu
yapilmistir. Calismamizin son bélimiinde ise, bozmadan sonra 1slah yapilip yapilamayacagina iliskin tar-
tismalarin oniine gecebilmek adina 7251 sayili Kanun ile getirilen diizenleme yorumlanarak, degisiklige
dair diger elestirilere yer verilmistir.

Anahtar Kelimeler:
Kismi Dava, Islah, Zamanasimi, Faiz, 7251 Sayili Kanun.

Abstract:

Our subject for this work is a correction on a partial case. First, we explain the primary elements of
a partial case, such as definition and types. Also, we talked about the conditions of the partial case.
Secondly, we shortly mentioned correction. When we examine the partial case and the correction,
we first compared the canceled judgment HUMK period and the 6100 numbered HMK period and then
discussed the codes’ differences. Thirdly, we researched-talked about the correction procedure due to
HMK numbered 6100; and the legal conclusion of corrections in partial cases; the effect of correction
in the lapse of time, and the interests. In our law system, we can execute the correction until the end
of the investigation stage. So, the parties can’t apply for correction at the court of appeals and the
supreme court of appeals. However, after the decision squashing by the supreme court, can we apply
for correction? In our study, we expertise this dispute in the adjudications and the doctrinal opinions.
The subject that has been a significant dispute point was concerted in the legal code number 7251. In
the last part of the study, we gave the legal interpretations, criticism about the changes.

Keywords:
Partial Case, Correction, Lapse of Time, Interest, Legal Code 7251.
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Rehin Hakkinin Roma Hukukundaki
Dontisiimi: Alacakliya Verdikleri Yetki
Bakimindan Fiducia, Pignus ve Hypotheca
Kavramlari»

Transformation of Pledge Rights in Roman Law: Notions of
Fiducia, Pighus and Hypotheca from the Perspective of
Creditors’ Powers

Halil Ahmet YUCE®

Oz:

Rehin hakki, alacagi esyanin degeri ile giivence altina alan bir ayni teminat olarak modern hukuk sistem-
lerinde yaygin olarak kullanilmaktadir. Fakat hakkin glinumiizdeki haline gelmesi taraf menfaatlerinin
oncilik ettigi oldukca uzun ve cetrefilli bir yolculugun sonucu miimkiin olmustur. Calismamizda hakkin
gecirmis oldugu bu tarihsel doniisiim Roma Hukuku merkeze konularak incelenmistir. Bu nedenle Roma
Hukuku’na o0zgu fiducia, pignus datum ve pignus conventum (hypotheca) kurumlar ile rehin hakkinin
alacakli tarafindan kullanmlis seklindeki degisim (rehin konusu esyay1 sahiplenme [daha sonra yasakla-
nacak olan lex commissoria] yontemi veya esyay1 paraya cevirme yetkisi) incelenmistir. Bu inceleme
sonucu alacaklinin rehin konusu esya iizerindeki hakimiyetinin azalarak teslimsiz rehinlere gecildigi ve
alacakliy1 tatmin etmek icin esyanin kendisinden ziyade satis bedelinin kullanmildig goriilmektedir. Yeri
geldikce modern Tiirk Hukuku’na ve karsilastirmali hukuka da deginen calismamiz rehin hakkinin statik
yapida olmadigim ve uygulamadaki sorunlarin giderilmesi adina her zaman degisiklige ugrayabildigini
gostermek amacini tasimaktadir. Benzer bir degisimin Ozellikle rehnin paraya cevrilmesi asamasinda
biiyiik sorunlarin mevcut oldugu giinimiiz Tirk Hukuku’nda da gerceklesmesini engelleyecek hicbir si-
nirlayici neden yoktur.

Anahtar Kelimeler:

Rehin Hakkinin Donistimii, Fiducia, Pignus Datum, Pignus Conventum, Hypotheca, Roma Hukuku’nda Ayni
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Abstract:

The pledge right, as a real security that allows the creditor to be secured by the economic value of an
asset, is widely used in the modern legal systems. However, the pledge right gained its current form
after a long and complicated journey that has been guided by the parties’ interests. In our study, this
transformation is examined with the Roman Law put in the center of the focus. Thus, notions of fiducia,
pignus datum and pignus conventum (hypotheca) are examined, as well as the powers given to the
creditor throughout the time (lex commissoria option [which was prohibited later on] or liquidation of
the asset). Our study also touches upon the issues relevant to modern Turkish Law or comparative law
where it was felt fruitful to do so. We aim to show that the pledge right has never been in a static state
and it is always subject to changes in order to overcome the difficulties that occur in the legal practice.
Furthermore, there is no binding reason today that hinders a similar change from taking place in the
realms of modern Turkish Law, where there are serious concerns on the viability of pledge liquidations.

Keywords:

Transformation of the Pledge Right, Fiducia, Pignus Datum, Pignus Conventum, Hypotheca, Real Securities in
Roman Law.
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Karar Incelemesi:
Gizli Savunma Arsivlerinin Erisime
Acik Hale Gelmesi Uzerine Diisiinceler

Decision Review:
Reflections on the Accessibility of Secret-Defense Archives

Dr. Ogr. Uyesi Onur KAPLAN®

Oz:

Devlet giivenliginin saglanmasi amaciyla birtakim belgelerin erisime kapali olmasi hususu, bircok hukuk
sisteminde karsimiza c¢ikan bir mesele olarak ifade edilebilir. Devlet giivenliginin korunmasi agisindan
gizli kalmas1 gerekli goriilen gizli savunma arsivlerinin dogrudan kisilerin erisimine acik olmamasi, bi-
reylerin bilgi edinme ve belgelere erisim hakki kapsaminda bir istisna teskil etmektedir. Fransiz hukuku
yoniinden kendiliginden sona eren siire sonunda gizli savunma arsivlerinin kisilerin erisimine acik oldugu
ilgili kanunda belirtildikten sonra, buna iliskin ayrica ek bir idari usul kuralinin getirildigi goriilmektedir.
Bu durumun, kisilerin ilgili arsivlere erisimini geciktirdigini ve bilgi ve belgelere erisim hakkina agir bir
miidahale teskil ettigini ifade etmek miimkiindiir. Fransiz Danistayinin (Conseil d’Etat) vermis oldugu
kararda da gizli savunma arsivlerinin erisime acilmasi icin yeni idari islem yapilmasini ongoren kuralin
iptaline karar verildigi gorilmektedir. Bu durum, éngoriilen idari prosediiriin temel hak ve hiirriyetin
icerigini zedeleyebilmesi ve kanunda ongoriilen sartin kendiliginden gerceklesmesi halinde, o kuralin
konusu olusturan nesne/seyin hukuki statiisiiniin degistiginin ne sekilde ileri siiriilebilecegi noktasin-
da onemli tartisma konularin1 barindirmaktadir. Bu kapsamda calismada, soz konusu karara konu olay
aciklanarak, Fransiz hukuk sisteminde gizli savunma arsivlerinin erisime ne sekilde acik hale geldigi ve
bunun hukuki etkilerinin neler oldugu ortaya konulacaktir.

Anahtar Kelimeler:
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Abstract:

The fact that some documents are closed to access in order to ensure state security can be expressed
as an issue that is regulated in many legal systems. The fact that secret defense archives, which are
deemed necessary to remain confidential for the protection of state security, are not directly accessible
to individuals, constitutes an exception within the scope of individuals’ right to obtain information and
access documents. After it was stated in the relevant law that the secret defense archives were open
to the access of individuals at the end of the automatically expiring period in terms of French law,
it is seen that an additional administrative procedure rule was introduced regarding this issue. It is
possible to state that this situation delays individuals access to the relevant archives and constitutes a
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heavy interference with their right to access information and documents. In the decision of the French
Council of State (Conseil d’Etat), it is seen that it was decided to cancel the rule that requires new
administrative action to open the secret defense archives. This situation includes important debates on
how the legal status of the object/thing that constitutes the subject of that rule can be asserted if the
prescribed administrative procedure may damage the content of fundamental rights and freedoms and
if the condition envisaged in the law is realized spontaneously. In this context, in this study, the event
subject to the decision will be explained, and it will be revealed how the secret defense archives in the
French legal system became open to access and what the legal effects are.

Keywords:
Accessibility, Administration, Administrative Act, State Security, Administrative Procedure.
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