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Scott Shapiro: Hukuk Felsefesinde
Yumurta-Tavuk Problemi ve
Bir Cozum Yolu Olarak Planlama Teorisi

Scott Shapiro: The Chicken and Egg Problem in Legal Philosophy
and Planning Theory of Law as a Solution

Dr. Ogr. Uyesi Nazl Hilal DEMIR®

Oz:

ilk 6nce tavuk mu, yoksa yumurta mi? Yasamis ve yasamakta olan 6nemli zihinleri mesgul eden bahse
konu sorunun, ilk bakista sonsuz bir donguyu akillara getirmesi muhtemeldir. Zira tavuk yumurtasi icin
bir tavuga, tavuk icin ise bir tavuk yumurtasina ihtiyacimiz bulunmaktadir. O halde, hangisi daha 6nce
var olmustur? S6z konusu iki olay, birbirinin hem sebebi hem de sonucu olarak goriindiigiinde, bunlardan
hangisinin 6nce geldigini ortaya koyabilmek oldukca cetrefilli bir istir. Ancak neyse ki bir hukukcu olarak
bizim sorunumuz bu ikilemde tavugun mu yoksa yumurtanin m1 once geldigine karar vermek degildir.
Ya da aslinda tam olarak Oyledir. Sayet kabaca ‘yumurtayr’ hukuki yetki taniyan normlar, ‘tavugu’ ise
hukuk normu yaratma yetkisine sahip otorite seklinde kabul edersek! Bu kapsamda calismada, hukuk
felsefesindeki temel tartismalar1 yumurta-tavuk probleminin farkli ¢coziimlerine yonelik anlasmazliklar
olarak goren Scott Shapiro’nun oncelikle kusurlu cozimleri elestirileri ve ardindan bu paradoksu kusur-
suz sekilde ortadan kaldirdigini iddia ettigi teorisi ele alinmaktadir.

Anahtar Kelimeler:
Scott Shapiro, Yumurta-Tavuk Problemi, Planlama Teorisi, Hukuk Felsefesi, Hukuk Teorisi.

Abstract:

Which came first: the chicken or the egg? The question that occupies important minds is likely to suggest
an endless cycle at first glance. We need a chicken for a chicken egg and a chicken egg for a chicken. So,
when two events appear to be both the cause and the effect of each other, it is a very difficult task to
reveal which came first. Fortunately, our problem as jurists is not to decide whether the chicken or the
egg comes first in this dilemma. Or exactly it is. If we accept norms that confer legal power as eggs, and
those with power to create legal norms as chickens. Accordingly, the study deals with Scott Shapiro’s
-who sees the main debates in legal philosophy as disagreements on different solutions to the chicken
and egg problem- criticism of flawed solutions and then his planning theory of law, which he claims to
eliminate the paradox flawlessly.

Keywords:
Scott Shapiro, The Chicken and Egg Problem, Planning Theory of Law, Legal Philosophy, Legal Theory.
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Amerika Birlesik Devletleri'nde Terciimandan
Yararlanma HakKkinin Gelisimi

The Improvement of the Right to Use Interpreter in the United States of
America

Ars. Gor. Giilgin DEMIRCAN®

Oz:

Kisinin yargilamada kullanilan dili anlayamamasi halinde durusma salonunda bulunmasi yalmzca sembolik
bir anlam ifade edecektir. Yargi konusu olaylar1 tam ve somut bir sekilde ortaya koyabilmek, sorulara ve
tamk beyanlarina yanit verebilmek ve avukata danisabilmek ancak konusulan dili anlamak suretiyle mim-
kiin olacaktir. Bu baglamda konusulan dile vakif olmayanlar bakimindan adil yargilanma hakkindan soz
edilebilmesi icin tercimandan yararlanma hakkinin kabulu gerekli ve oldukca onemlidir. Tercimandan ya-
rarlanma hakkinin Amerika Birlesik Devletleri’ndeki gelisimi aslinda bu hakka iliskin yillar icerisinde olusan
pek cok tartismayi ortaya koyar niteliktedir. Her ne kadar terciimandan yararlanma hakki, “the due pro-
cess clause” ve ceza yargilamasinda saniga taninan haklar perspektifinde anayasal bir temele sahip olarak
kabul edilse de bu hususta yasal bir diizenleme getirilene kadar mahkemelerin takdirine birakilan bir hak
olmustur. Federal Mahkeme Terciimanlar Yasasi’nin 1978 yilinda kabuliiniin akabinde kanun ile ongoriilen
gereklilikler perspektifinde kararlar ortaya ¢ikmaya baslamistir. Kanun sonrasinda ¢ikarilan baskanlik emir-
leri, memorandumlar ile tercimandan yararlanma hakkini giiclendirecek nitelikte kurallar getirilmistir.

Anahtar Kelimeler:

Tercimandan Yararlanma Hakki, Adil Yargilanma Hakki, Amerika Birlesik Devletleri Anayasasi, 1978 Federal
Mahkeme Terciimanlari Yasasi, Due Process.

Abstract:

The right to use interpreter which is an important element of the right to a fair trial is not directly
regulated in the Constitution of the United States of America but is associated with the concept of the
due process clause at the center of the 5th and 14th Amendments of the Constitution. In addition, it is
stated that the 6th Amendment constitutes one of the sources of the right to use interpreter in criminal
proceedings. First of all, Perovich v. The US decision will be examined to understand the way in which
the right to use interpreter was initially viewed. The Court granted broad discretion to a trial court
judge in the matter of whether to appoint an interpreter. In 1978 another development took place in
terms of the right to use interpreter. 1978 The Federal Court Interpreters Act was passed by Congress
after a difficult process. Finally in the study, the Federal Court Interpreters Act, some other court
decisions and executive orders which are about right to use interpreter will be examined.

Keywords:

The Right to Use Interpreter, The Right to a Fair Trial, The Constitution of the United States of America, The
Federal Court Interpreters Act, The Due Process Clause.

) izmir Demokrasi Universitesi, Anayasa Hukuku Anabilim Dali,
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Zorunlu Go¢ Kavraminin Hukuki Kapsami
ve Zorunlu Go¢ Sonucu Yerinden Edilen
Kisilerin Uluslararasi Hukukta Korunmasi

The Legal Context of Forced Displacement and the Protection of
Displaced People from Forced Displacement under International Law

Ogr. Gor. Dr. Naziye DIRIKGIL"

Oz:

Zorunlu goce sebep olan unsurlar zaman icerisinde ortaya c¢ikan farkli go¢ durumlanyla arttikca, yerin-
den edilen kisilerin korunma sekillerini ve bu kisilerin korunmasinda hangi uluslararasi hukuk rejimleri-
nin uygulanmasi gerektiginin acikliga kavusturulmasini énemli hale getirmistir. Genellikle, miltecilerin
korunmasina odaklanan go¢ calismalar, miilteci statiisiine erisene kadar yerinden edilen diger gruplarin
nasil korunacagi noktasinda bosluk birakmaktadir. Gerek miiltecilerin gerekse diger yerinden edilen kisi
gruplarimin koruma yollarinin anlasilabilmesi icin oncelikle zorunlu go¢ kavramimin uluslararasi hukukta
nasil yorumlandigimin anlasilmasi gerekir. Zira, kisileri iradeleri disinda gerceklesen goce iten bu unsur-
lar goniilliilik esasiyla gerceklesmedigi icin hukuka aykir sonuclar doguracak ve bu baglamda hak ihlal-
leri ve yiikumliliklerle ilgili bir degerlendirme yapilmasi gerekecektir. Siginmacilarin taninmasi ya da
Ulkesi icinde yerinden edilmis kisilerin korunmasi gibi devletin takdir yetkisinin genis oldugu alanlarda
bu hak ve yiikiimliliklerin degerlendirilmesi, hem miilteci hukukuna yeni bir acidan bakmayi hem de
multeci olmanin oncesindeki asamalarda hukuki korunma yollarina aciklik getirecektir. Bunun yani sira,
miiltecilerin uluslararasi alanda korunmasinda basvurulan temel uluslararasi belgeler ve bu belgelerdeki
milteci tanimlarimin nasil yapildiginin ele alinmasi da goc¢ konusuna devletlerin ve uluslararasi camianin
yaklasimini analiz etmek agisindan yardimci olacaktir.

Anahtar Kelimeler:

Zorunlu Gog, Miilteciler, Siginmacilar, Ulkesi icinde Yerinden Edilmis Kisiler, Uluslararasi Hukuk Rejimleri,
Insan Haklar.

Abstract:

As the factors causing forced displacement have increased with the different migration situations that
have emerged over time, it has become important to clarify the forms of protection of displaced persons
and which international legal regimes should be applied to protect these persons. Migration studies,
which often focus on the protection of refugees, leave a gap in how to protect other displaced groups
until they reach refugee status. In order to understand the means of protection for both refugees and
other displaced persons, it is first necessary to understand how the concept of forced displacement is
interpreted in international law. As forced displacement generally refers to the displacement of people

) Sakarya Universitesi, Hukuk Fakiiltesi, Milletlerarast Hukuk Anabilim Dal,
E-posta: naziyedirikgil@sakarya.edu.tr; Orcid Id: https://orcid.org/0000-0002-6855-7644.
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without their consent, it gives rise to unlawful actions that needs to be assessed. In this context, an
assessment of human rights violations and state obligations will be required. Evaluation of these rights
and obligations in areas where the state has wide discretion, such as the recognition of asylum seekers
or the protection of internally displaced persons, will bring a new perspective to refugee law and
clarify the ways of legal protection in the pre-refugee stages. In addition, the examination of the main
international documents applied for the international protection of refugees and how the definitions
of refugees are made in these documents will also help to understand state approaches to the issue of
forced displacement as well as the international community.

Keywords:

Forced Displacement, Refugees, Asylum Seekers, Internally Displaced Persons, International Law Regimes,
Human Rights Law.
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Tirkiye Cumhuriyeti ve Kuzey Kibris
Tirk Cumhuriyeti Anayasalari ile
Insan Haklar1 Hukuku Ac¢isindan
Karsilastirmal Bir Inceleme:
Zorunlu As1 Uygulamasi

A Comparative Analysis of the Constitutions of the Republic
of Turkey and the Turkish Republic of Northern Cyprus and
Human Rights Law: Compulsory Vaccination

Ars. Gor. Ayten ERCOBAN EVREN®

Oz:

Modern tibbin en 6nemli basarilarindan biri olarak goriilen asilar salginlarla miicadelede, insanoglunun
elindeki en etkili silahtir. As1 karsitligi ise asilarin tip diinyasinda var oldugu tarihten bu yana mevcut
olan bir durumdur. Devletler bireylerin yasam hakkini, kamu organlarinin, diger bireylerin ve bireyin
kendisinin eylemlerinden kaynaklanabilecek risklere karsi korumakla yiikiimlidirler. Bu baglamda, ki-
silerin nzasi olmaksizin, toplum sagligin1 korumak maksadi ile as1 uygulamasinin zorunlu hale getirilip
getirilemeyecegi sorusu karsimiza ¢cikmaktadir. Kuskusuz ki zorunlu as1 uygulamasi bireysel hak ve 6zgiir-
liklere miidahale teskil edecektir. Ancak her miidahalenin bir ihlal yaratmayacag bilinen bir gercektir.
Zorunlu as1 uygulamasi, yasa ile diizenlenmesi, kamu sagliginin korunmasi, demokratik bir toplumda ge-
rekli olmasi ve 6lciilii olmasi gibi kosullarinin yerine getirilmesi halinde mesru sayilabilmektedir. Bu bag-
lamda, yeni tip korona viris salgini bizlere salginlara kars1 hukuki olarak da hazirlikli olma gerekliliginin
ne denli 6nemli oldugunu hatirlatmistir. Her ne kadar tiim Diinya yavas yavas normallesme siirecine girse
de, bu salgin karsilasilan ilk salgin olmadig1 gibi, son salgin da olmayacaktir. Bu gercekten hareketle,
calismamizin amaci, T.C. ve K.K.T.C. kapsaminda zorunlu as1 uygulamasinin hukuki boyutunun anayasa
hukuku ve insan haklari hukuku acisindan incelenmesidir.

Anahtar Kelimeler:
Zorunlu Asilama, Temel Hak ve Ozgiirliiklerin Stmirlanmasi, T.C., K.K.T.C.

Abstract:

Vaccines, which are seen as one of the most important achievements of modern medicine, are the most
effective weapon in the fight against epidemics. On the other hand opposition to vaccines has been around
since the existence of vaccines. Although states are obliged to protect the right to life of individuals

) Yakin Dogu Universitesi, Kamu Hukuku/Anayasa Hukuku Anabilim Dali,
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against the risks that may arise from the actions of public bodies, other individuals and the individual
himself, making vaccination compulsory will interfere with individual rights. However, it is a known fact
that not every intervention will create a violation. Compulsory vaccination can be considered legitimate
if it is regulated by law, necessary for protection of public health, essential in a democratic society and
complies with the principle of proportionality. In this connection, Corona Virus epidemic reminded how
important it is to be prepared legally against epidemics. Although the whole world is slowly entering the
process of normalization, this epidemic is not the first epidemic encountered, nor will it be the last.
Therefore, the aim of our study is to examine the legal dimension of compulsory vaccination in the scope
of T.R. and T.R.N.C. in terms of constitutional law and human rights law.

Keywords:
Compulsary Vaccination, Limitation of Fundamental Rights and Freedoms, T.R., T.R.N.C.
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AIHM ve AYM Kararlarinda
Adil Yargilanma Hakki Kapsaminda
Gerekceli Karar Hakki

Right to Justified Decisions under the Right to a Fair Hearing
in the European Court of Human Rights and Turkish Constitutional
Court Decisions

Ars. Gor. Sinem Servet KARACAM®

Oz:

Gerekceli karar hakkina Avrupa insan Haklar1 Sozlesmesi (AiHS) kapsaminda acikca yer verilmese de
Avrupa insan Haklar Mahkemesi (AiHM) ictihatlar yoluyla bu hakki Sézlesmenin 6. maddesinde diizen-
lenen adil yargilanma hakki kapsamina almistir. Anayasamizda ise 141. maddede diizenlenen gerekceli
karar hakki ve 36. maddede diizenlenen hak arama hiirriyeti ile bu hak koruma altina alinmistir. Gerek-
celi karar hakki, yargilama siirecinin seffaf bir bicimde kararlara yansitilmasi, bireylerin yargiya olan
gliveninin saglanmasi ve kisilerin temyiz haklarini etkin olarak kullanabilmesi gibi bircok acidan 6nem
tasimaktadir. Gerekceli karar hakkinin unsurlar AIHM kararlarinda gerekcenin yeterliligi, gerekcenin ya-
saya dayanmasi ve gerekcede taraflarin iddialarin1 degerlendirme yiikiimliiliigii olarak ortaya konmustur.
Tiirk Anayasa Mahkemesi (AYM) de gerekceli karar hakki ile ilgili AIHM’le ayni kriterleri benimsemistir.
Bu calismada adil yargilanma hakki ve hak arama hurriyeti kapsaminda koruma altina alinan gerekceli
karar hakkina iliskin élciitler cercevesinde bu hakla ilgili AIHM ve AYM kararlar1 ve bu kararlar arasinda
uyum olup olmadig1 incelenecektir.

Anahtar Kelimeler:

Avrupa insan Haklar Mahkemesi, Tiirk Anayasa Mahkemesi, Avrupa insan Haklar1 Sozlesmesi, Adil Yargilanma
Hakki, Gerekceli Karar Hakki.

Abstract:

The European Court of Human Rights (ECtHR) has included the right to justified decisions through
legal precedent, within the scope of the right to a fair trial regulated under Article 6 of the European
Convention on Human Rights (ECHR), even though the right to justified decision is not explicitly mentioned
under the ECHR. However, this right is protected with the right to justified decision regulated in article
141 and the right to legal remedies regulated under the Article 36 of our Constitution. The right to
reasoned decision is important in many aspects such as reflecting the judicial process to the decisions
perspicuously, ensuring the trust of individuals in the judiciary and enabling individuals to use their right
of appeal effectively. The elements of the right to justified decision are set forth in the ECtHR decisions
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as the adequacy of the justification, the legitimacy of the justification, and the obligation to evaluate
the claims of the parties in the reasoned decision. These criteria established by the ECtHR through legal
precedent, were also adopted by the Turkish Constitutional Court (AYM). In this study, decisions of the
ECtHR and the AYM will be examined and whether there is a consistency between these decisions within
the framework of the criteria on the right to a justified decision which protected under the scope of the
right to a fair trial and the freedom to seek rights.

Keywords:

European Court of Human Rights, Turkish Constitutional Court, European Convention on Human Rights, Right
to Justified Decision, Right to a Fair Hearing.

Kadir Has Universitesi | Hukuk Fakiiltesi Dergisi | Haziran 2022 | Cilt: 10 - Say1: 1



Kamu Hukuku KHASHFD C. 10 - S. 1 - Haziran 2022 - s. 135-145

Ceza Hukukunda Bicim ve Icerik

Form and Substance in Criminal Law

Prof. Dr. Tugrul KATOGLU®

Oz:

Suc ve cezalarin kanuniligi ilkesi uyarinca, hukuk diizeninin bir kimseyi davranisindan 6tiirii kinayabil-
mesi icin, muhataba yonelik emir ya da yasak iceren ceza normunun fiil tarihinde (tempus commissi
delicti) mevcut olmasi zorunludur. Kanunilik ilkesi ve bu ilkenin kurucu unsurlarindan gecmise uygulama
yasagi ancak 18. Yiizyil sonu ve 19. Yiizyil baslarinda normatif diizenlemelerin konusu olabilmistir. Suc
ve cezalarda kanunilik ilkesinin, mutlak monarsiler doneminin baskici ceza hukukunun ardindan énemli
bir bicimsel glivence sagladig1 aciktir. Bu ilke uyarinca, kanunda acik ve anlasilir bir su¢ tanimi yapilma-
s1, bir fiilin cezalandirlabilmesi icin kanuni tanima ya da kanuni tipe uygun olmasi sart1 bir bicimsel bir
glivence olarak kisileri yliriitme ile yargimin keyfiliginden korur. Bununla birlikte, suc sadece bicimsel bir
kavram degildir. Yiizeysel bir hukuksal formalizm, sucu icerikten koparacaktir. Her sucun hukuki konusu
vardir. Sug ile ihlal edilen varlik ya da menfaate sucun hukuki konusu denir. Bir sucun islenmesiyle mut-
laka bir varlik ya da menfaat ihlal olunur. ihlal, sucun icerigi, 6ziidiir. Sucun varligindan bahsedilebilmesi
icin cezaen korunan varlik ya da menfaatin yani hukuki konunun ihlal edilmis olmasi sarttir. Sucun varligi
icin davranisin, cezai koruma altindaki varlik ya da menfaatte zarar vermeye ya da bunlan tehlikeye
sokmaya elverisli olmas1 gerekir.

Anahtar Kelimeler:
Suc ve Cezalarin Kanuniligi, Sucun icerigi, Hukuksal Formalizm, ihlal, Davramsin Elverisliligi.

Abstract:

As a consequence of the principle of legality of crimes and punishment, to enable the juridical
mechanism to punish a person for his or her behavior, it is compulsory that a criminalizing stipulation,
containing an order or prohibition for the individual, exists at tempus commissi delicti. The principles
of legality and the non-retroactivity (one of the pillars of this principle), became subject of laws at the
end of the 18th century and the beginning of the 19th century. It is obvious that the principle of legality
of the crimes and punishment provides an important formal guarantee after the oppressive criminal law
of the absolute monarchy era. In harmony with this principle, a clear and understandable definition of
crime by the law and suitability of actus reus with the legal definition of the crime, constitute formal
guarantees in order to protect individuals from the arbitrariness of the executive and the judiciary.
However, crime is not just a formal concept. A superficial legal formalism will detach the crime from
the substance. Every crime has a juridical content. While committing a crime, a juridical interest is
necessarily violated. For the existence of a crime, it is also necessary that actus reus must be suitable
to harm or endanger the good or the interest under legal protection.

Keywords:

Principle of Legality of Crimes and Punishment, Substance of the Crime, Legal Formalism, Offense, Suitability
of Actus Reus.
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[lim ve Edebiyat Eserlerinde
Eser Sahiplerinin Mali Haklarina
Tecavuzun Cezai Boyutu

Criminal Aspect of Authors’ Economic Rights Infringement in
the Science and Literary Works

Dr. Ogr. Uyesi Melih SONMEZ®
Dr. Ogr. Uyesi Ercan YASAR®

Oz:

Telif hukuku en genel anlamiyla iktisadi ve ekonomik deger tasiyan ve sekillendirilmis fikri tirlinleri koru-
yan bir hukuk dali olarak tanimlanabilir. Ulkelerin gelismislik diizeylerinde 6nemli bir rolii olan bu alanin
tarihsel siirec boyunca gerek kiiresel capta gerekse iilkemiz 6zelinde giderek 6nemini arttirdigi gézlem-
lenmektedir. Fikri dirtinler Glkelerin kiiltlirel faaliyetlerinin gelismesine pozitif katkilar sagladigi gibi
ulkelerin ekonomik olarak gelismesine de imkan vermektedir. Kiiresel capta rekabet edebilir kalip fikri
urunlerin kendi Ulkesinde gelistirilmesini tesis etmek isteyen bir ulkenin, soz konusu alandaki kanuni
duzenlemelerine gerekli hassasiyeti gostermesi zorunluluk teskil etmektedir. Bu bakimdan kanaatimizce
telif hukukunun basarisinda “hukuki caydiricilik ilkesi” anahtar bir rol oynamaktadir. Fikri haklar, kanun
koyucu tarafindan oncelikle tazmin, zoralim ve benzeri 6zel hukuk norm ve miiesseseleriyle korunmaya
calisilmaktadir. Ayrica cezai mieyyideler ongoren kanun hiikimleriyle birlikte, bu haklara tecaviiz halin-
de caydincilik saglanmaya calisiimaktadir. Fikri haklara yonelik tecaviiz bir haksiz fiil teskil etmektedir.
Ozellikle teknolojinin gelismesi bu alandaki hak ihlallerini (haksiz fiillerin gerceklestirilme ihtimallerini)
gittikce kolaylastirmaktadir. Bu durum kisilerin fikri haklarina tecaviizleri siklastirdig gibi toplumsal
barisi da tehlikeye sokmaktadir.

Anahtar Kelimeler:
ilim ve Edebiyat Eserleri, Eser Sahipligi, Mali Haklara Tecaviiziin Cezai Boyutu.

Abstract:

Copyright Law can be defined as one of the branches of law, which carries economic values and protects
shaped intellectual products. It is observed that this field, which plays a key role in the development
levels of countries, has gradually increased its importance both globally and in Turkey throughout its
historical process. Intellectual products not only have a positive impact on the development of cultural
activities but also help to improve economic development of countries. In this respect, a state that wants
to survive the global competition war needs to show the essential sensitivity to the legal regulations
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on this area. Hence, in our opinion, the legal deterrence principle plays a key role in the success of
the copyright law. It can be observed that intellectual rights are protected by private law norms and
institutions. In addition, it tries to provide legal deterrence by including the provisions about criminal
sanctions. Violations of intellectual property rights constitute a tort. In particular, the advancement
of technology makes it increasingly easier to abuse rights in this area (the possibilities in tort). This
situation not only violates people’s intellectual property rights, but also endangers the social peace.

Keywords:
The Science and Literary Works, Authorship, Criminal Aspect of Economic Rights Infringements.
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Eski Vakiflarin Tuzel Kisiligi

Legal Entity of Old Foundations

Dr. Ogr. Uyesi Mustafa YILMAZ®

Oz:

Vakif, cok eski bir yardimlasma ve hayir kurumudur. Guniimiz hukuk sistemlerinde vakiflar, genel olarak
ozel hukuk tlzel kisisi olarak kabul edilmektedir. Vakiflara, Eski Roma’da tuzel kisilik taninmamistir.
Alman, Fransiz, ingiliz ve Amerikan hukukunda 19. Yiizyilda vakiflara tiizel kisilik taminmis, cok sayida
vakif modeli olusturulmustur. Eski Osmanli ve Turk hukukunda da adi konmasa da, vakiflar bir tuzel
kisilik olarak kabul edilmis, cogunlukla 6zel hukuk tiizel kisisi, bazen de kamu tiizel kisisi olarak bircok
kamu hizmetini yuratmdislerdir. Osmanli doneminde 1912 yilinda ¢ikarilan Kanunla binlerce vakfin tuzel
kisilikleri kabul edilmis ve tasinir-tasinmaz mal edinmelerine izin verilmistir. Yeni Tirkiye Cumhuriye-
tinin kurulmasiyla birlikte vakiflarin hukuki rejimleri degismistir. Vakiflarin cok onemli kisrm, Vakiflar
Genel Midurligi’ne (1924) devredilerek bu kamu tiizel kisiligi tarafindan sevk ve idare edilmis, denet-
lenmislerdir. 1935 yilinda 2762 sayii Kanunla, 1926 yiindan once kurulan ve faaliyet gosteren vakiflar
eski vakif, 1926 yilindan sonra kurulan vakiflar yeni vakif olarak nitelendirilmistir. Yaklasik 42.500 tane
eski vakfin tiizel kisiligi bulunmakla birlikte, tiizel kisiliginin niteligi tartisma konusu olmus, vakif yone-
timleri ve vakif mallarinin cok onemli bir kismi, kimi zaman kamu hukuku kurallarina gore, kimi zaman
ozel hukuk kurallarina gore VGM tarafindan yurutulmustir. 1935’ten giinimize kadar 5.900 yeni vakif
kurulmustur. 2008 yiinda ¢ikarilan 5737 sayili kanunla eski ve yeni tiim vakiflar, 6zel hukuk tiizel kisisi
olarak kabul edilmektedir.

Anahtar Kelimeler:
Eski Vakif, Yeni Vakif, Tiizel Kisi, Kamu Tiizel Kisiligi, Ozel Hukuk Tiizel Kisiligi.

Abstract:

Foundation is an ancient solidarity and charity organization (some religion and charitable purpose). In
today’s legal systems, foundations are generally accepted as private legal entities. Foundations were
not recognized as legal entities in Ancient Rome. In the 19th century, legal personality was given to
foundations in German, French, English and American law, and many foundation models were created.
Although not named in the old Ottoman (Ottoman) and Turkish law, foundations were accepted as a
legal entity, and they carried out many public services, mostly as private legal entities and sometimes
as public legal entities. With the Law enacted in 1912 during the Ottoman period, the legal entities
of thousands of foundations were accepted and they were allowed to acquire movable and immovable
property. With the establishment of the new Turkish Republic, the legal regimes of foundations changed.
A very important part of the foundations were transferred to the General Directorate of Foundations
(1924), and they were managed and supervised by this public legal entity. With the Law No. 2762 in 1935,
foundations established and operating before 1926 were defined as old foundations and foundations
established after 1926 as new foundations. Although there were about 42,500 old foundations with
legal personality between 1935 and 2008, the nature of their legal personality has been the subject of
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debate, and a very important part of foundation management and foundation properties were carried
out by the VGM, sometimes according to the rules of public law and sometimes according to the rules of
private law. Since 1935, 5,900 new foundations have been established. With the Law No. 5737 enacted
in 2008, all old and new foundations are accepted as private legal entities.

Keywords:
Old Foundations, New Foundations, Legal Entity, Private Legal Entities, Public Legal Entities.
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Evlilik ile TC Vatandashginin Kazanilmasinda
Cocuklara Iliskin Sorunlar

Problems Related to Children in the Acquisition of Turkish Citizenship
with Marriage

Dr. Ogr. Uyesi Cahit AGAOGLU®

Oz:

Evlilik ile TC vatandasliginin elde edilmesinde vatandasligin cocuklar {izerindeki etkisi baz1 noktalarda
sorunlar cikarabilmektedir. Sadece anne veya sadece babanin TC vatandasligin1 elde etmesi durumunda
anne veya babanin velayeti kendisinde bulunan cocuklari diger esin onay1 ile TC vatandashigin1 kazana-
caktir. Birlikte velayet olmasi durumunda ise bunlardan birinin Tiirk vatandasligini kazanmis olmasi cocu-
gun vatandasligina etkili olmayacaktir. Diger es onay vermez ve bir uyusmazlik s6z konusu olursa yetkili
mahkemenin karari esin onayi yerine gececektir. Dolayisiyla cocugun TC vatandasligimi kazanabilmesi
mahkeme kararina gore belirlenecektir. Calismamizda bu durumun ortaya cikarabilecegi bazi sorunlan
Uzerinde durulmustur. Diger taraftan Tirk hukukunda kabul edilmeyen evlilik benzeri modeller sonucu
dogan cocuklarin TC vatandasligina gecisi ile ilgili olarak goriislerimiz de gerek karsilastirmali hukuk
gerek AIHM kararlan gerek uluslararasi diizenlemeler cercevesinde belirtilmeye calisitmistir. Ozellikle
cocugun yliksek menfaatinin ve vatansiz kalma riskinin s6z konusu oldugu durumlarda, evlilik benzeri
modeller sonucu diinyaya gelen cocuklara da TC vatandasliginin verilmesi gerektigi belirtilmistir.

Anahtar Kelimeler:
Evlilik ile TC Vatandashiginin Kazanilmas1, Esin Onay, lyiniyet, Cocugun Ustiin Yarari, Evlilik Benzeri Modeller.

Abstract:

The effect of gaining Turkish citizenship through marriage on children may cause some problems. In
the event that only the mother or only the father acquires Turkish citizenship, the children who have
the custody of the mother or father will acquire Turkish citizenship with the approval of the other
spouse. In case of joint custody, the acquisition of Turkish citizenship by one of them will not affect the
citizenship of the child. In the event of a dispute without the consent of the other spouse, the decision
of the competent court will replace the consent of the spouse. Therefore, the child’s ability to acquire
Turkish citizenship will be determined by the court decision. In our study, we focused on some problems
that may arise in this case. On the other hand, we have tried to express our views on the transition to
Turkish citizenship of children born as a result of marriage-like models that are not accepted in Turkish
law, within the framework of comparative law, ECHR decisions and international regulations. It has been
stated that Turkish citizenship should be given to children born as a result of marriage-like models,
especially in cases where the child has the best interests and the risk of becoming stateless.

Keywords:

Acquisition of Turkish Citizenship Through Marriage, Approval of the Spouse, Goodwill, Best Interests of the
Child, Marriage-Like Models.
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Kiiciiklerden Yapilan Kemik Iligi
Nakillerinin Hukuka Uygunlugu Sorunu

The Problem of Lawfulness of Bone-Marrow Transplantation
from Minors

Dr. Ogr. Uyesi Isik ONAY©
Ars. Gor. Elif Merve BICAKER®

Oz:

Bu calismada kiiciiklerin verici oldugu, kemik iligi nakli olarak da bilinen hematopoietik kok hiicre na-
killerinin hukuka uygunlugu degerlendirilmekte ve buna iliskin olarak bir yasa degisikligi onerisi sunul-
maktadir. Bu degerlendirmeler yapilirken, uzman hekimlerle gerceklestirilen miilakatlardan elde edi-
len bulgular ve karsilastirmali hukuk verilerinden faydalanilmaktadir. Yapilan miulakatlar neticesinde,
uygulamada kiiciiklerin verici oldugu kemik iligi nakillerinin gerceklestirilmekte oldugu ve buna iliskin
hukuki bir engel olmadigi yoniinde uzman hekimlerde yaygin bir kan1 bulundugu gézlemlenmistir. Ayri-
ca, isvicre ve Alman hukuklarinda kiiciiklerin kemik iligi vericisi olmasinin bazi sartlar dahilinde hukuka
uygun oldugu goriilmiistiir.

Tirk hukukunda ise kemik iligi nakillerinin 2238 sayili Kanun’a tabi oldugu sonucuna varilmaktadir. Ani-
lan kanunun besinci maddesindeki duzenlemenin lafzi yorumu ilk bakista kicuklerden nakil yapilmasinin
yasak oldugu izlenimini uyandirmaktadir. Ancak bu sonuc, mevcut tibbi uygulamalar ve tibbi gereklilik-
lerle bagdasmamakta olup anilan hilkkme ragmen bu miidahalelerin hukuka uygun sayilip sayilamayacagi
degerlendirilmelidir. Bu calismada, orf ve adet hukukundan dogan bir hukuka uygunluk sebebi bulun-
dugunun kesin olarak sdylenemeyecegi sonucuna varilmistir. Bununla birlikte bu yasagin amaci dikkate
alinarak amaca uygun sinirlama yoluyla kiicligiin yararinin gerektirdigi bazi hallerin bu yasagin kapsami
disinda tutulabilecegi sonucuna varilmistir ve hangi hallerde bu sonuca varilabilecegi tespit edilmistir.
Son olarak calismada hukuki belirsizliklerin giderilmesi amaciyla bir yasa degisikligi 6nerisi sunulmustur.

Anahtar Kelimeler:

Kiiciikler Uzerinde Tibbi Miidahaleler, Organ ve Doku Nakli, Kiiciiklerden Doku Nakli, Kemik iligi Nakli, Hema-
topoietik Kok Hucre Nakli.

Abstract:

This article evaluates the lawfulness of hematopoietic stem cell transplantations, also known as bone
marrow transplantations from minors, and concludes with a proposal for an amendment to the relevant
law. Interviews with medical doctors working in transplant centres were conducted and relevant
legislation from certain other jurisdictions were examined. The interviews revealed that minors serve as
donors in bone marrow transplantations in practice and there seems to be a widely shared opinion among
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medical doctors regarding the lawfulness thereof. The analysis of certain foreign jurisdictions revealed
that bone marrow transplantations from minors are allowed subject to certain strict requirements.

The authors conclude that the Law numbered 2238 is applicable to bone marrow transplantations. The
literal interpretation of Article 5 of this Law awakens the impression that such transplantations from
minors are prohibited. However, this interpretation contradicts with the current medical practice and
medical needs, which necessitates an evaluation whether such transplantations can be deemed lawful
despite the said article. Customary law does not provide a definite ground for lawfulness. However, the
teleological reduction of the said article enables the lawfulness of such transplantations in certain cases
where the minor’s best interests requires the procedure to be carried out. Lastly, an amendment to the
law is proposed in order to eliminate uncertainties.

Keywords:

Medical Intervention on Children, Organ and Tissue Transplantation, Tissue Transplantation from Minors, Bone
Marrow Transplantation, Hematopoietic Stem Cell Transplantation.
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6698 Sayil1 Kisisel Verileri Koruma Kanunu
Uyarinca Sosyal Medya CeKkilislerinde
Cekilis Diizenleyenin Katilimcilari
Aydinlatma Yukimlualuagii

According to the Personal Data Protection Law No. 6698 Organizers’s
Obligation to Inform the Participants in the Social Media Giveaways

Av. Merve OZEL®

Oz:

Teknolojik gelismeler, kisilerin giinliik rutinlerini blyiik olciide degistirmistir. S6z konusu degisiklerden
belki de en onemlisi, iletisim mecralarinda yasanmistir. Guniimuzde kisiler, yakin cevreleriyle dahi bu
yeni mecralar Uzerinden iletisime gecmektedir. Anilan mecralardan biri sosyal medyadir. Guincel istatis-
tiklere gore, bu yeni mecranin kullanim orani ve kullanim alanlari her gecen giin artis gostermektedir.
Bu durum sosyal medyada cesitli icerik tiirlerinin cikmasina neden olmustur. Oyle ki, artik sosyal med-
yada giinliik paylasimlardan ziyade ticari amacli ya da bu amaca hizmet eden iceriklerin tretildigi goril-
mektedir. Burada yapilan cekilisler de sosyal medyada uretilen icerik turlerinden birini olusturmaktadir.
Mevzuatimizda, cekilislerin gerek hukuki niteligi gerekse icras1 kapsaminda yikimliilikler bulunmak-
tadir. Calismamiz, sosyal medya cekilisleri ile bu cekilislerde kisisel verilerin korunmasi kapsamindaki
aydinlatma yiikiimliiliigiini incelemektedir.

Anahtar Kelimeler:
Sosyal Medya, Cekilis, Kisisel Veri, Veri Koruma, Aydinlatma Yiikimlilugu.

Abstract:

Technological developments have greatly changed people’s daily routines. Perhaps the most important
of these changes was experienced in communication channels. Today, people even communicate with
their close circles through these new channels. One of the mentioned channels is social media. According
to current statistics, the usage rate and usage areas of this new channel are increasing day by day. This
situation has led to the emergence of various types of content on social media. So much so that it is now
seen that content for commercial purposes or serving this purpose is produced rather than daily shares
on social media. The giveaways held here are also one of the types of content produced on social media.
In our legislation, there are obligations within the scope of both the legal nature and the execution of
the giveaways. Our study examines the giveaways in social media and the obligation to inform about
personal data protection in these giveaways.

Keywords:
Social Media, Giveaway, Personal Data, Data Protection, Obligation to Inform.
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Son Gelismeler Isi1ginda
Elektronik Imza Tanimi ve Tiirleri

Definition and Types of Electronic Signatures in the Light of
Latest Developments

Dr. Ogr. Uyesi M. Ertan YARDIM®

Oz:

Elektronik imza en basitinden en karmasiga cok farkli teknik ve teknolojileri kapsayan bir list kavramdir.
Elektronik imza teknik ve teknolojileri giin gectikce degismekte ve gelismektedir. Avrupa Birligi nezdinde
de son yillarda arka arkaya yeni diizenlemeler ve standartlar kabul edilmektedir. Elektronik imza Kanu-
nu’nda (EIK) da elektronik imza oldukca genis ve kapsayici sekilde tammlanmistir. Buna karsilik, EiK’da
sadece tanim verilmis ve glivenli elektronik imza disinda hicbir elektronik imza teknik veya teknolojisine
hukuki sonuc baglanmamistir. Glivenli elektronik imza hem altyapisi hem de hukuki etkisi itibariyle 6zel
duzenlemistir ve halihazirda hukuki etkisi dizenlenmis tek elektronik imza turidur. Bu sebeple, biyomet-
rik imza gibi gelismekte olan farkli elektronik imza turlerinin ancak ve sadece genel hiikiimler cercevesin-
de degerlendirilmesi miimkiin olmaktadir. Belirtilen hususlar cercevesinde, teknoloji yoniiyle genel olarak
elektronik imza kavramini; uluslararasi diizenlemelerde ve EiK’da elektronik imza tanimini ve tiirlerini;
son olarak elektronik imza bakimindan oldukca 6nemli olan teknoloji tarafsizligi prensibini ele alacagiz.

Anahtar Kelimeler:
Elektronik imza, Giivenli Elektronik imza, Biyometrik imza, elDAS, Teknoloji Tarafsizig1 Prensibi.

Abstract:

The electronic signature is an upper concept that covers many different techniques and technologies, from the
simplest to the most complex. Electronic signature techniques and technologies are changing and developing
day by day. New regulations and standards have been adopted one after another in the European Union in
recent years. The Turkish Electronic Signature Act (TESA) defines electronic signature comprehensively and
inclusively. On the other hand, only a definition is given in the TESA, but no legal consequences are attached
to any electronic signature technique or technology other than a secure electronic signature. The secure
electronic signature is specially regulated in terms of both its infrastructure and legal effect, and it is the only
electronic signature type whose legal effect is currently regulated. For this reason, it is possible to evaluate
different types of electronic signatures, such as biometric signatures, only within the framework of general
provisions. Within the framework of the specified issues, the concept of electronic signature in general in terms
of technology; definition and types of electronic signature in international regulations and TESA; Finally, we
will discuss the principle of technology neutrality, which is very important in terms of electronic signature.

Keywords:
Electronic Signature, Secure Electronic Signature, Biometric Signature, elDAS, Technology Neutrality Principle.
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Turkiye’'nin Taraf Oldugu Uluslararasi
Antlasmalar Isiginda Hava Tasima

Sozlesmelerinin Unsurlari, Turleri ve
Ilgili Antlasmalarin Uygulama Alanlari

Elements and Types of Contracts of Carriage by Air in Light of
the International Agreements to which Turkey is a Party and
Application Areas of Such Agreements

Ars. Gor. Dr. Cansu YENER KESKIN®

Oz:

Havayolu ile esya ve yolcu tasimaciligi milletleraras ticaretin gelismesiyle ekonomik, giivenilir ve hiz-
L1 bir tasimacilik yolu olmasi sebebiyle gittikce onem kazanmistir. Bu sebeple calismada havayoluyla
tasimaciliga imkan saglayan hava tasima sozlesmesinin incelenmesi amaclanmistir. Hava tasima s6z-
lesmesinin tamimi Tirkiye’nin taraf oldugu uluslararasi antlasmalarda veya mevzuatta yapilmamistir.
Hukuki niteligi konusunda ise doktrinde bircok farkli goriis yer almaktadir. Hava tasima sozlesmesinin
tasima taahhidd, iicret ve tasimanin hava araci ile yapilmasi olarak sayabilecegimiz iic unsuru oldugu
kabul edilmektedir. Tiirkiye’nin taraf oldugu Varsova Konvansiyonu ve Montreal Konvansiyonu acisindan
bir tasimanin “uluslararasi tasima” sayilmasi halinde bu tasimalara iliskin hava tasima sozlesmelerine
ilgili uluslararas1 konvansiyon hiikimleri uygulanacaktir. Ancak bu durumda hava tasima sozlesmesine
Varsova Konvansiyonu veya Montreal Konvansiyonu’nun hangisinin uygulanacaginin tespiti de ayn bir
onem tasimaktadir.

Anahtar Kelimeler:

Havayoluyla Tasima, Hava Tasima Sozlesmesi, Uluslararasi Tasima, Varsova Konvansiyonu, Montreal Konvansi-
yonu.

Abstract:

Carriage of goods and passengers by air has become increasingly important due to the development of
international trade, as it is an economical, reliable and fast means of transportation. For this reason,
in this study, it is aimed to examine the air transport contract, which allows transportation by air. The
definition of air carriage contract has not been made in Turkish legislation and international agreements
to which Turkey is a party. As for its legal nature, there are many different opinions in the doctrine. It is
accepted that the contract of carriage by air has three elements, which we can name as the commitment
to transport, the fee and the transportation by aircraft. If a carriage is considered an “international
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carriage” in terms of the Warsaw Convention and the Montreal Convention to which Turkey is a party, the
relevant international convention provisions will be applied to the contract of carriage by air regarding
these carriages. However, in this case, it is also important to determine whether the Warsaw Convention
or the Montreal Convention will be applied to the contract of carriage by air.

Keywords:
Carriage by Air, Contract of Carriage by Air, International Carriage, Warsaw Convention, Montreal Convention.
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