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Israrh Takip Sucu (TCKm. 123 /A)

Stalking

Prof. Dr. Murat BALCI®
Dr. Ogr. Uyesi Kerim CAKIR®

Oz:

Israrli takip sucu, 5237 sayili Tirk Ceza Kanunu’nun Ozel Hikiimler kitabimin “Kisilere Karst Suclar”
baslikli ikinci kismimin “Hurriyete Kars1 Suclar” baslikli yedinci bolimiinde 123/A maddesinde diizen-
lenmistir.

Calismada, oncelikle bahse konu sucun korudugu hukuki deger izah edilecek ve sonrasinda karsilastirma-
1 hukuktaki diizenlemeler de dikkate alinarak, fiziken 1srarli takibin ne anlama geldigi; haberlesme ve
iletisim araclarini, bilisim sistemlerini veya uctincu kisileri kullanarak temas kurmaya calismak suretiyle
kisi Uzerinde ciddi bir huzursuzluk olusmasina ya da bir kimsenin kendisinin veya yakinlarindan birinin
glivenliginden endise duymasina neden olmanin suca ne sekilde viicut verecegi aciklanacaktir. Ayrica
siber 1srarli takip ile inceleme konumuz olan sucun mukayesesine de yer verilecektir.

Anahtar Kelimeler:
Israrli Takip, Siber Israrli Takip, Ciddi Bir Huzursuzluk, Bilisim Sistemleri, Hurriyete Kars Suclar.

Abstract:

The crime of stalking is regulated in article 123/A in the seventh chapter titled “Offences Against
Liberty” of the second part titled “Offences Against the Person” in volume two titled “Special Provisions”
of the Turkish Criminal Code numbered 5237.

In this study, first of all, the legal value protected by the crime will be explained and then it will be
clarified what physical stalking means and how causing serious uneasiness or concern about one’s or his/
her relatives’ safety by using communication tools, information systems or third parties gives rise to this
crime by taking into account regulations in comparative law. In addition, it will be settled comparison
of stalking with cyberstalking.

Keywords:
Stalking, Cyberstalking, Serious Uneasiness, Information Systems, Offences Against Liberty.
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Hukukun Gerceklestirilmesi ve Siddet:
Schmitt’in Cikmazi Uzerine Bir Deneme

Violence and the Realization of Law: An Essay on Schmitt’s Impasse

Ars. Gor. Dogukan BINGOL®

Oz:

Bu calisma, Carl Schmitt’in hukuka yonelik indirgemeci ve eklektik bir distiniir oldugu iddialarina karsi, di-
stiniiriin “hukukun gerceklestirilmesi” sorunu cercevesinde bir kuramsal istikrar icerisinde okunabilecegini ve
siddetin buradaki aragsalliginin Schmitt diisiincesini besleyen bir unsur oldugunu ileri siirer. Bu baglamda maka-
lenin ilk bolimdi, ileri siirlilen kuramsal siirekliligi ortaya koymaya calisir. Diistiniiriin erken donem eserlerinden
“Devletin Degeri ve Bireyin Onemi”nde gelistirdigi kuramsal cerceve ortaya konulduktan sonra bu kuramsal
zeminin Schmitt’in egemenlik anlayisinin kilometre taslarindan kabul edilen Diktatérliik ve Siyasi ilahiyat’la
tasidig1 paralellikler ortaya konur. Schmitt’in “Devletin Degeri ve Bireyin Onemi”ndeki argiimantasyonuna yon
veren hukuku devlete iistiin tutma niyetine ragmen egemenin ve devletin bu erken dénem eserinde bile hukukun
nihai belirleyicileri olarak ortaya ¢ikmasi, bir cikmaz olarak adlandinlir. Calismanin ikinci bolimu, Schmitt’i bu
¢ikmaza yonlendiren temel diisiinsel unsurun, distiniiriin adim koymaksizin benimsedigi, siddetin hukuki alanda
aragsallastirilmasi oldugunu ileri siirer. Son olarak makale, siddet tekelinin bu aragsal iliski baglaminda hukukun
bicimsel varligi bakimindan birincil 6neme tasinmasiyla, aracin amaca galip gelisi seklinde ozetlenebilecek bu
ters yiiz olustan Schmitt’in kuramsal tesebbiisiiniin de muzdarip oldugunu savunur.

Anahtar Kelimeler:
Schmitt, Hukukun Gerceklestirilmesi, Siddet, Benjamin, Egemenlik.

Abstract:

This study argues, against the claims that Schmitt approaches law in a reductionist and eclectic manner, that
Schmittean thought can be read within a theoretical continuity which develops around the problem of the
realization of law and that the function that violence undertakes within this scheme nurtures the thought
of Carl Schmitt as a theoretical element. Hence, the first part of the article aims to exhibit this theoretical
continuity: To do this, it exhibits the theoretical grounds laid out in “The Value of the State and the Significance
of the Individual” as a work that Schmitt firstly engages with the problem; and then compares this theoretical
frame with Dictatorship and Political Theology, as the milestones of Schmitt’s conception of sovereignty. The
study identifies the end-result of “The Value of the State and the Significance of the Individual” in which the
sovereign and the state still determines the law even against Schmitt’s intentions to hold law superior to state,
as an impasse. The second part of the study claims that what directs Schmitt to this impasse is his adoption of
instrumentalized violence within legal field, albeit wily nilly. In this context the study argues that a reversal
that is brought by this instrumental relationship in which the monopoly on violence becomes the priority in
guaranteeing the formal existence of law also affects Schmitt’s theoretical enterprise.

Keywords:
Schmitt, the Realization of Law, Violence, Benjamin, Sovereignty.

O Kadir Has Universitesi, Hukuk Fakiiltesi, Hukuk Felsefesi ve Sosyolojisi Anabilim Daly;
Istanbul Universitesi, Sosyal Bilimler Enstitiisti, Kamu Hukuku Doktora Programi Ogrencisi,
E-posta: dogukan.bingol@khas.edu.tr; Orcid Id: https://orcid.org/0000-0002-1573-319X.

Yayin Kuruluna Ulastig1 Tarih: 24.10.2022 / Kabul Tarihi: 13.12.2022.

Kadir Has Universitesi | Hukuk Fakiiltesi Dergisi | Aralik 2022 | Cilt: 10 - Say1: 2



Kamu Hukuku KHASHFD C. 10 - S. 2 - Aralik 2022 - 5. 361-373

Bir Uluslararasi Hukuk Aktori Olarak
BM Glivenlik Konseyi’nin Kiiresel Saghk
Yonetisimindeki Rolu

The Role of the UN Security Council, as an Actor of International
Law, in Global Health Governance

Dr. Ogr. Uyesi Sezai CAGLAYAN®

Oz:

Yonetisim, klasik yonetim anlayisinin isler hale getirilmesi icin gelistirilen 6zgiin bir modeldir. Bu mo-
delin uluslararasi saglik krizlerine care olabilecegini diisiinenler, bu model lizerinden yeni yaklasimlar
gelistirmislerdir. Kiiresel Saglik Yonetisimi (KSY), bu yaklagimlar arasinda adindan en cok soz ettirendir.
KSY, yonetisimin mekansal ve tematik bir formu olarak ifade edilebilir. Bu modelin basarli olabilmesi,
arkasinda onemli bir uluslararasi destegin varligin1 gerektirir. Birlesmis Milletler’in 6zel yetkili organ
olarak Giivenlik Konseyi, KSY’nin basarili olabilmesi icin kritik bir role ve potansiyele sahiptir. Giivenlik
Konseyi, kuruldugu donemden itibaren yaklasik yarim asirlik siire zarfinda geleneksel devlet giivenligi
ekseninde hareket etmistir. Soguk Savas’in sona ermesiyle birlikte Konsey devlet giivenligine kosut bir
sekilde insan glivenligi meselesini oncelemeye baslamis, 2000 yilindan bu yana da kiiresel saglik krizleri
olarak pandemilerin uluslararasi baris ve giivenlige tehdit olusturduklarini kabul etmistir. Konsey’in
saglik krizlerine dair cikarttigi rezolisyonlar, geleneksel giivenlik konularina dair cikartilanlara kiyasla
oldukca azdir. Lakin bu rezoliisyonlar KSY’nin normatif arka planinm gliclendirmede onemli bir rol oyna-
maktadir. Hatta oyle ki, bu rezoliisyonlara dayanarak Konsey tarafindan yetkilendirilen mevcut BM baris
misyonlar sayesinde KSY’nin sahadaki hedeflerinin gerceklestirilmesinde onemli adimlar atilmistir. Bu
dogrultuda, Konsey’in saglik krizlerine 6zgii yeni misyonlar ihdas etmesi ise KSY’nin gelecek basarisini
olumlu yonde etkileyecek bir gelisme olacaktir.

Anahtar Kelimeler:
Kiiresel Saglik Yonetisimi, Yonetisim, BM Glivenlik Konseyi, Giivenlik, Baris.

Abstract:

Governance is a peculiar model developed in order to make the classical understanding of administration
more functional. Those who think that this model can cope with international health crises have
tried to develop new approaches through governance. Global Health Governance (GHG) is the one
that is employed in the scholarly literature. GHG can be expressed as a spatial and thematic form of
governance. The success of this model requires the presence of significant international support behind
it. The Security Council, the special body of the United Nations, has a critical role and potential for the
success of GHG. The Security Council has acted on the axis of traditional state security for about half

© Ondokuz Mayis Universitesi, AFB Hukuk Fakiiltesi, Milletlerarasi Hukuk Anabim Dali, Ogretim Uyesi;
Sheffield Universitesi, Hukuk Fakiiltesi, SCIEL Merkezi Misafir Arastirmaci ve Ogretim Uyesi,
E-posta: sezai.caglayan@omu.edu.tr; Orcid Id: https://orcid.org/0000-0002-8101-4660.
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a century since its establishment. With the end of the Cold War, the Council started to prioritise the
issue of human security in parallel with state security, and since 2000 it has accepted that pandemics as
global health crises pose a threat to international peace and security. The Council’s resolutions on health
crises are quantitatively inadequate compared to those on traditional security matters. However, these
resolutions play greater roles in reinforcing the normative background for GHG. In fact, the current
UN peacekeeping missions authorised by the Council based on these resolutions have taken important
steps in the realisation of the goals of the GHG on the ground. It seems that the establishment of new
missions by the Council specific to health crises may be a development that will positively affect the
future success of GHG.

Keywords:
Global Health Governance, Governance, UN Security Council, Security, Peace.
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Karsilastirmali Hukuk Bakimindan
Bir Inceleme: Kuzey Kibris Tiirk
Cumhuriyeti'nde Cocuk Haklarinin
Anayasal Guivencesi

A Comparative Legal Analysis: Constitutional Assurance of
Children’s Rights in the Turkish Republic of Northern Cyprus

Ars. Gor. Ayten ERCOBAN EVREN®

Oz:

Anayasalarda yer alan ve guclilere kars1 zayiflarin korunmasi gorevini Ustlenen temel haklar, cocuk haklarinin
korunmas icin elverisli olsa da bu haklarin tam manasi ile kullanilabilmesi icin devlete pozitif yiikiimliiliikler
yiikleyen 6zel anayasal diizenlemelere ihtiya¢ duyulmaktadir. KKTC Anayasasi incelendiginde, cocuk haklarina
dair cocugun hak 6znesi oldugu bir yaklasimin benimsendigini soylemek miimkiin degildir. “Cocuk Haklarina
Dair Sézlesmenin Onaylanmasinin Uygun Bulunmasina iliskin Yasa” ile Cocuk Haklar1 Konvansiyonu ic hukuku-
nun bir parcasi haline gelse de cocuk haklarina dair giivencelerin anayasal diizeyde saglanmasi ihtiyaci her
gecen giin daha belirgin bir bicimde kendini gostermektedir. Bu baglamda cocuklarin temel hak ve 6zgiirliik-
lerinin korunmasi konusunda KKTC Anayasasi’nin saglamis oldugu anayasal giivencelerin yeterli olup olmadig
sorusu calismamizin odagini olusturmaktadir. Amacimiz ¢cocuk haklarinin korunmasi bakimindan anayasal yak-
lasimlar KKTC ve T.C. baglaminda karsilastirmali olarak ortaya koymak ve ¢oziim nerileri sunmaktir.

Anahtar Kelimeler:
Cocuk Haklar1, Anayasal Glivence, Cocuk Haklar1 Sozlesmesi, T.C., KKTC.

Abstract:

Although the fundamental rights in the constitutions, which fulfil the task of protecting the weak against the
strong, are suitable for the protection of children’s rights, special constitutional arrangements that impose
positive obligations on the state are needed for the full use of these rights. When the Constitution of the
TRNC examined, it is not possible to mention an approach where the child is the object, not the subject.
Although the Convention on the Rights of the Child have become a part of domestic law, the need to ensure
the guarantees of children’s rights at the constitutional level becomes more evident with each passing day. In
this context, the focus of our study is the question of whether the constitutional guarantees provided by the
TRNC Constitution are sufficient for the protection of the fundamental rights and freedoms of children. Our
aim is to present the constitutional approaches to the protection of children’s rights in a comparative manner
in the context of the TRNC and the T.R., and to offer solutions.

Keywords:
Children’s Rights, Constitutional Guarantee, Convention on the Rights of the Child, T.R., TRNC.

) Yakin Dogu Universitesi, Kamu Hukuku/Anayasa Hukuku,
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Rusya Ornegi ve Avrupa Insan Haklari
Mahkemesi Kararlarinin icrasi Meselesi
Isiginda Avrupa Konseyi'ne Uyelikten
Cekilme-Cikarilma ve Avrupa Insan
Haklar1 Sozlesmesi'nin Feshi

Withdrawal and Expulsion from Membership of the Council

of Europe and Denunciation of the ECHR in the Ligth of the
Example of Russia and the Issue of the Execution of European
Court of Human Rights Judgments

Barkin OZYURT®

Oz:

Avrupa insan Haklan Sozlesmesi (AIHS) Hukuku, Avrupa Konseyin (AK) iiyesi devletler ve Avrupa insan
Haklar1 Mahkemesi (AIHM) kararlarinin icra edilmemesinin sonuclariyla baglantisi sebebiyle Tiirkiye’nin
gelecegini son derece yakindan ilgilendiren bir liye devletin Avrupa Konseyi’ne uyelikten cekilme-cika-
rilmas1 ve dolayisiyla AiHS’in feshi hususuna iliskin olan bu calismada mesele, sonuclariyla birlikte Rusya
ornegi ve Tiirkiye érnegiyle birlikte AIHS’i ihlal prosediirii de incelenerek ele alinmistir. Bu kapsamda
konunun daha iyi anlasilmasi icin ilk olarak Avrupa Konseyi’nin kurulusu ve Avrupa Konseyi Statisu (Sta-
tl) ve meselede rolu olan Konsey organlan kisaca ele alinmis, devaminda Avrupa Konseyi’ne uyelik ve
tiyelikten cekilme-c¢ikarilma hususu Rusya 6rnegi ve sonuglar ile birlikte aciklanmistir. Son olarak AIHM
kararlarinin icra edilmemesi yoluyla AIHS’in ihlali ve dolayisiyla Konsey iiyeliginden cikarilma mesele-
si; konunun daha iyi anlasilmasi icin Sozlesmenin ilk hali, 11 No.lu ve 14 No.lu Protokoller ve yeni 46.
madde hukimleri, bu konudaki Avrupa Konseyi Bakanlar Komitesi’nin, Avrupa Konseyi Parlamenterler
Meclisi’nin (AKPM), Avrupa Konseyi insan Haklar1 Komiseri’nin rolii incelenmis; devaminda kendisi icin
glindeme gelmesi muhtemel olan Tiirkiye ornegi aciklanmistir. Nihayetinde bu calisma bir devletin Av-
rupa Konseyi’ne uyelikten cekilme ve cikarilma prosedurleri ile sonuclarini, Konsey’in bu islemlerde rol
oynayan organlar ve Rusya 6rnegi ile AIHM kararlarimin icra edilmemesi yoluyla iiyelikten cekilme-cika-
rilma durumunu Tirkiye ornegine deginerek sunmaya cabalamaktadir.

) 1.D. Bilkent Universitesi, Anayasa Hukuku Anabilim Dali, Burslu Lisansiistii Ogrencisi,
E-posta: barkin.ozyurt@bilkent.edu.tr; Orcid Id: https://orcid.org/0000-0002-6911-4124.
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yi’ne Uyelikten Ayrilma-Cikarilma ve Sonuglari” baslikli tebligin gozden gecirilmis ve genisletilmis halidir.
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Anahtar Kelimeler:

Avrupa Konseyi’ne Uyelikten Cekilme ve Cikarilma, Avrupa Konseyi Bakanlar Komitesi, AIHM Kararlarinin icra-
s1, AIHS’i ihlal Prosediirii, Rusya’nin Cekilmesi.

Abstract:

The issue of a member state’s withdrawal and expulsion from membership of the Council of Europe
and denunciation of the European Convention on Human Rights (ECHR) is so important for International
Law. In this article, this issue is examined by also considering the example of Russia and the ECHR’s
infringement procedure with the example of Turkiye. In this context, firstly, the founding of the Council
of Europe and the Statute of the Council of Europe and the Council organs that have a role in this issue
are briefly explained in order to clarify the matter. Subsequently, membership of the Council of Europe
and the withdrawal and expulsion matter from membership are explained together with the example of
Russia. Finally, the issue of expulsion from the membership of the Council as a result of the infringement
of the ECHR by non-execution of the ECtHR’s judgments has been handled by explaining the first version
of the Convention, the provisions of Protocols No. 11, 14 and the new Article 46 and examining the roles
of the organs of the Council in this regard in order to clarify. Afterwards, the example of Turkiye, which
is likely to come to the agenda for itself, is explained.

Keywords:

Withdrawal and Expulsion from Membership of the Council of Europe, Committee of Ministers of the Council
of Europe, Execution of the ECtHR Judgments, ECHR’s Infringement Procedure, REXIT
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Uluslararasi Nafaka Alacaklarinda
Uygulanacak Hukuk ve Tahsil Prosediirii

Applicable Law and Recovery Procedure Regarding the International
Maintenance Receivables

Dr. Ogr. Uyesi Ebru AKDUMAN®

Oz:

Lahey Uluslararast Ozel Hukuk Konferansi catis altinda, 23 Kasim 2007 tarihinde, biri nafaka alacakla-
rinin tahsiline, digeri uygulanacak hukuka iliskin olmak lizere iki yeni sézlesme akdedilmistir. Bunlar:
“Nafaka Yiikiimliliiklerine Uygulanacak Hukuka iliskin Lahey Protokolii” ile “Cocuk Nafakasi ve Aileye
iliskin Diger Nafaka Alacaklarimin Milletlerarasi Tahsiline iliskin Lahey Sozlesmesi”‘dir. Tirkiye, nafakaya
uygulanacak hukuka iliskin olarak 2007 tarihli Lahey Uygulanacak Hukuk Protokoli’ne taraf olmamistir,
halen “2 Ekim 1973 tarihli Nafaka Yiikiimliiligline Uygulanacak Kanuna Dair Lahey Sozlesmesi” uygulan-
maktadir. 2007 tarihli Lahey Tahsil Sozlesmesi’ne ise 2016 yilinda taraf olmus ve Sozlesme, Turkiye’de
1 Subat 2017 tarihinde yiiriirlige girmistir. Lahey Konferansi’nin nafaka konusundaki reform calismalar
devam ederken, bugiin Avrupa Birligi’nde uygulanan “4/2009 sayili Nafaka Meselelerinde Mahkemelerin
Milletlerarasi Yetkisi, Uygulanacak Hukuk, Kararlarin Taninmasi ve Tenfizi ve isbirligine iliskin Tiiziik”‘iin
hazirliklarina baslanmistir. Nafaka Tizlgiinde, Avrupa Birligi’ne lye olan devletlerde (Danimarka ve
Birlesik Krallik hari¢) nafaka sorumluluguna uygulanacak hukukun 2007 tarihli Lahey Uygulanacak Hukuk
Protokolii’ndeki kanunlar ihtilafi kurallarina gore tespit edilecegi aciklanmistir. Usul konularinda ise
Avrupa Birligi Uyesi devletlerde (Danimarka ve Birlesik Krallik haric) oncelikle Nafaka Tizugi uygula-
nacaktir. Bu calismamizda yabanci unsurlu nafaka uyusmazliklarina iliskin olarak Tirkiye’de yiurirlukte
olan bu iki uluslararasi sozlesmeyi ele aldik. Diger bircok sozlesmenin uygulamasi daha dar kapsamli
oldugundan isbu calismada incelenmemistir.

Anahtar Kelimeler:
Uluslararas1 Nafaka, Lahey Sozlesmeleri, Uygulanacak Hukuk, Tamima-Tenfiz, Tahsil.

Abstract:

Two new conventions, one concerns recovery of maintenance and the other is on applicable law, were
signed under the umbrella of Hague Conference in Private International Law on 23 November 2007.
These conventions are named; “Hague Convention on the International Recovery of Child Support
and Other Forms of Family Maintenance” and “Hague Protocol on the Law Applicable to Maintenance
Obligations”. Turkiye did not become a signatory to the latter and still applies “Hague Convention of 2
October 1973 on the Law Applicable to Maintenance Obligations”. However, it became a party to the
Hague Recovery Convention in 2016, which entered into force on 1 February 2017. During these works
of Hague Conference on international maintenance reforms, the text of “Regulation (EC) No 4/2009
on Jurisdiction, Applicable Law, Recognition and Enforcement of Decisions and Cooperation in Matters
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relating to Maintenance Obligations“ was being prepared. According to this Regulation, the applicable
law to international maintenance throughout the European Union (except Denmark and United Kingdom)
is determined according to the conflict of laws rules regulated under the Hague Applicable Law Protocol.
But, the procedural matters are firstly governed by the Regulation. In our study, we examined these two
conventions currently enforced in Turkiye. Since the application scope is narrower, we did not cover the
other conventions on this matter.

Keywords:
International Maintenance, Hague Conventions, Applicable Law, Recognition-Enforcement, Recovery.
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Kuzey Kibris Hukukunda Davada
Taraf Degisikligi

Change of Party in the Case in Northern Cyprus Law

Yrd. Doc. Dr. Aysun BEYDOLA®

Oz:

Bir dava, dava celpnamesinde taraf olarak gosterilen kimselerle yuritilur ve kural olarak dava sonunda
bu kisiler hakkinda karar verilir. Ancak bazen taraflardan kaynaklanmayan ve onlarin disinda gelisen
olaylar, taraflarin celpname hazirlarken dustikleri yanilg1 sebebiyle karsi tarafi yanlis veya eksik gos-
termeleri sebebi ya da dava ile ilgisi oldugu taraflarca ileri siiriilen ve yargic tarafindan davaya katilimi
kabul edilen veya yargic tarafindan dava ile ilgisi oldugu resen saptanan, dava sonucundan etkilene-
bilecek kisilerin davaya dahil edilmesi ihtiyact davada taraf degisikligi miiessesesinin ortaya ¢ikmasini
saglamistir. Calismamizda taraf degisikliginin anlami aciklanmis, taraf degisikligi yapmanin kosullar ve
usulu hakkinda bilgi verilmis ve olmasi gereken anlaminda onerilerde bulunulmustur.

Anahtar Kelimeler:
Medeni Usul Hukuku, Kanuni Taraf Degisikligi, iradi Taraf Degisikligi, Taraf Degisikligi, KKTC.

Abstract:

A lawsuit is conducted with the persons shown as parties in the summons and, as a rule, a decision is
made about these persons at the end of the lawsuit. However, sometimes events that are not caused
by the parties but occur outside of them, the reason for the parties to show the other party wrong or
incomplete due to the mistake they made while preparing the summons, or the parties claimed to be
related to the case and accepted by the judge to participate in the case or the judge to be related to
the case. The need to include persons who are determined ex officio and who may be affected by the
outcome of the case, has led to the emergence of the institution of changing parties in the case. In our
study, the meaning of the change of party has been explained, information has been given about the
conditions and procedure of making a change of party, and suggestions have been made in the sense
that it should be.

Keywords:
Civil Procedure Law, Change of Legal Party, Voluntary Change of Party, Change of Party, TRNC.
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Foreign Official Immunity in Selective
Common Law Jurisdictions: Jus Cogens
Violations and the Executive Branch’s
Intervention

Anglo-Sakson Hukuku Baélanjmda Yabanci Devlet Gorevlilerinin
Yargi Bagisikligi: Jus Cogens lhlalleri ve Yiiriitmenin Miidahalesi

Ars. Gor. Ahmet DULGER®

Abstract:

With regard to civil law cases, foreign official immunity corresponds to the immunity of foreign go-
vernment officials before the courts of foreign states when they were sued for compensation due to
their acts. While government officials act within their official authorization, they may be considered
immune from foreign state courts’ jurisdiction. Officials enjoy the immunity for any act subject to
certain exceptions. Violation of jus cogens norms can be considered as one of the exceptions to that
rule. Principles of international law such as life, physical and mental security, and right to property, the
prohibition against torture, genocide, slavery, murder or disappearance of individuals, cruel, inhuman,
or degrading treatment or punishment, and prolonged arbitrary detention can be listed as the rules of
jus cogens. Despite lack of widely recognized rule on foreign official immunity in case of a jus cogens
violation, officials should not hold such immunity from jurisdiction in case of such violations. Different
legislations and case law of different countries including Samantar and Jones cases are useful in unders-
tanding the concept. Executive branch’s role in dictating on the courts about the state’s position regar-
ding the immunity of foreign states and their officials also represents the current international practice.

Keywords:

Foreign Official Immunity, Jurisdiction, Jus Cogens, Immunity of State, Absolute State Immunity, Restrictive
State Immunity.

Oz:

Ozel hukuk davalarina iliskin olarak, yabanci devlet goérevlilerinin yargi bagisikligi, yabanci devlet
gorevlilerinin fiillerinden dolay1 kendilerine karsi tazminat davast acildiginda yabanci devlet
mahkemeleri oniinde yargilamadan bagisik olmalarini ifade eden ve devletlerin yargi bagisikligina
nispeten daha genc bir kavramdir. Devlet gorevlileri resmi yetkileri dahilinde hareket ederken, yabanci
devlet mahkemelerinin yargi yetkisinden bagisik olarak kabul edilebilirler. Yabanci devlet gorevlileri,
belirli istisnalara tabi olmak kaydiyla, gorevleri cercevesinde aldiklari kararlar bakimindan bagisikliktan
yararlanirlar. Jus cogens normlarinin ihlali, bu kuralin istisnalarindan biri olarak kabul edilebilir. Yasam
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hakki, fiziksel ve zihinsel giivenlik ve miilkiyet hakki gibi uluslararas1 hukukun genel olarak kabul edilmis
ilkeleri ile iskence, soykirim, kolelik, insanlarin oldurulmesi veya kacirilmasi, zalimane, insanlik disi
veya asagilayict muamele veya cezanin yasaklanmasi ve uzun siireli keyfi gézalt1 gibi yasaklar jus cogens
kurallar olarak sayilabilir. Bir jus cogens ihlali durumunda yabanci devlet gorevlilerinin bagisikligi
konusunda genel olarak kabul edilen bir kural olmamasina ragmen, s6z konusu gorevliler bu tir ihlalleri
durumunda yargi bagisikligina sahip olmamalidir. Samantar ve Jones davalan da dahil olmak izere farkli
ulkelerin cesitli mevzuatlan ve ictihatlar bu konuyu incelemek amaciyla secilmistir. Yurtitme organinin,
yabanci devletlerin ve gorevlilerinin bagisikligina iliskin devletin politikasi hakkinda mahkemelere
talimat verme imkan1 da mevcut uluslararasi uygulamalar gostermek icin incelenmistir.

Anahtar Kelimeler:

Yabanci Devlet Gorevlilerinin Bagisikligi, Yargi Yetkisi, Jus Cogens, Devletin Yarg: Bagisikigi, Mutlak Yarg:
Bagisiklig1, Sinirli Yargi Bagisikligr.
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Sosyal Giivenlik Odemelerinin
Korunmasi Baglaminda
Haczedilemeyen Emekli Ayliklarinin
Banka Alacaklarinin Tahsiline Yonelik
Hukuki Islemlere Konu Olmasi Sorunu

Protection of Social Security Payments in the Context of the
Problem of Dispositions on Unseizable Pension for the Collection of
Bank Receivables

Dr. Ogr. Uyesi Evren KILICOGLU®

Oz:

Sosyal glivenlik odemeleri ve bu kapsamda en yaygin olarak odenen sosyal giivenlik 6demesi olan emekli
maaslan bakimindan sosyal guvenlik mevzuatimizda haczedilemezlik korumasi ile bunun istisnalan ve
ayrica temlik yasagi 6ngorilmistir. Buna karsilik, sosyal giivenlik 6demelerinin alacak rehni, hapis hak-
ki, takas gibi maddi hukuk islemlerine konu olmak suretiyle bir alacagin teminatlandirilmasi ve tahsili
icin kullamlip kullamlamayacagi hakkinda 6zel yasal diizenlemeler bulunmamaktadir. Bunun da etkisiy-
le, ozellikle hak sahiplerinin bankalar ile akdettikleri kredi sozlesmelerinden dogan banka alacaklari-
nin tahsili bakimindan s6z konusu maddi hukuk islemlerinin gecerliligi konusunda yargi uygulamasinda
onemli tereddiitler ortaya cikmaktadir. Yarg: kararlarinda genellikle, dogrudan uygulanmasi gereken
Turk Borclar Kanunu’nun ve Tiirk Medeni Kanunu’nun alacak rehnine ve takasa iliskin sinirlayici hiikiim-
leri ihmal edilerek; genel islem kosullar denetimi, diirtistlik kurali ve icra ve iflas Kanunu’nun 83/a
maddesinde ongoriilen haczedilemezlikten 6nceden feragat yasagi kurali temelinde ¢6ziim aranmakta-
dir. Bu calismada, emekli maaslar basta olmak lizere mevzuatta haczedilemeyecegi dngoriilen sosyal
glivenlik 6demelerinin maddi hukuk islemlerine konu edilmek suretiyle alacak tahsili icin kullamlip kul-
lanilamayacag1 meselesinden yola cikilarak, sosyal giivenlik ddemelerine iliskin icra hukuku ve maddi
hukuk korumasi yabanci hukuklardaki dizenlemelerle karsilastirilarak ele alinmis ve Yargitay ictihad
bu kapsamda degerlendirilip konuya iliskin de lege feranda bir yasal diizenleme teklifi de sunulmustur.

Anahtar Kelimeler:
Sosyal Giivenlik Odemesi, Emekli Maasi, Haczedilemezlikten Feragat, Takas, Rehin Hakki.
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Abstract:

In the loan agreements made by the banks with their customers who receive social security payments,
there are provisions of the contract stating that the bank has the right to pledge, exchange and lien on
the social security payment. The rightfulness of whether the social security payments will be subject to
dispositions of the retiree in disputes arising from the seizure of the pension within the scope of unpaid
loan installments, the blocking of the salary payments deposited by the Social Security Institution to the
account of the retiree at the creditor bank by the bank based on the right of pledge or lien, or the exercise
of the right to barter, is carried out by the Court of Cassation through provisions of judicial control of
general terms and conditions, waiver of non-seizure pursuant to Article 83/a of the Enforcement and
Bankruptcy Law and partially abuse of right. In this study, whether social security payments may be
subject to free disposition of the retiree has been examined within the scope of regulations in foreign
legal systems, the case-law of the Court of Cassation on the subject has been evaluated, and solution
proposals on the subject and a proposal for a draft law proposal have been presented.

Keywords:
Social Security Payment, Pension, Waiver of Seizure, Barter, Pledge.
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6502 Sayili Tiiketicinin Korunmasi
Hakkinda Kanun’a Gore Satilan Malin
Ayipl1 Olmasi Durumunda Tiiketicinin
Ucretsiz Onarim Isteme Hakki

Consumer’s Right to Request Free Repair in Case of Defective
Performance According to the Law No. 6502 on the Protection of
Consumers

Ars. Gor. Eyliil Can KOSE®

Oz:

6502 sayili Tiketicinin Korunmasi Hakkinda Kanun (TKHK) m. 11’de ayipli maldan sorumluluk cerce-
vesinde tiiketicinin basvurabilecegi secimlik haklar ongoriilmistir. Bunlar; satilan1 geri vermeye hazir
oldugunu bildirerek s6zlesmeden donme; satilan1 alikoyup ayip oraninda satis bedelinden indirim iste-
me; asir bir masraf gerektirmedigi takdirde, biitiin masraflari saticiya ait olmak Ulzere satilanin iicretsiz
onarilmasini isteme ve imkan varsa, satilanin ayipsiz bir misli ile degistirilmesini isteme olarak sayilmis-
tir. Tiketici, ayipli ifa halinde kural olarak bu secimlik haklardan diledigine basvurabilir. Calismamizin
konusu, bahsedilen haklardan biri olan licretsiz onarim isteme hakkidir. Ucretsiz onarim isteme hakki,
Turk Borclar Kanunu’nun (TBK) satis sozlesmesine iliskin ayip hilkiimlerinde de aliciya taninan bir hak
olup, TKHK’daki diizenlemede birtakim farkliliklar bulunmaktadir. Ozellikle hakkin ileri siiriilebilecegi
kisilerin TKHK’da daha genis olmasi ve hakkin kullanilabilmesi icin yerine getirilmesi gereken gozden ge-
cirme kulfetinin bulunmamasi, onemli farkliliklardan bazilandir. Calismamizda tiiketici sozlesmelerinde
ayipli maldan dogan sorumluluk genel hatlariyla incelendikten sonra, licretsiz onarim isteme hakkinin
hukuki niteligi, yoneltilebilecegi kisiler, kullanilmasi ve kullanilmasinin sinirlar ile hiikiim ve sonuclan
incelenmistir.

Anahtar Kelimeler:
Tiiketici Hukuku, Tiiketicinin Korunmasi, Tiiketici Sozlesmeleri, Ayipli ifa, Ucretsiz Onarim.

Abstract:

The Consumer Protection Law No. 6502 (TKHK) stipulates four optional rights that the consumer can
apply within the framework of liability for defective goods. In case of defective performance, the
consumer can apply any of these optional rights as a rule. The subject of our work is the right to request
free repair. The right to request a free repair is also a right granted to the buyer in the Turkish Code of
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Obligations (TBK), and there are some differences in the regulation in the TKHK. Some of the important
differences are that the persons to whom the right can be claimed are wider in the TKHK and that
there is no review onus that must be fulfilled in order for the right to be exercised. In our study, after
examining the liability arising from defective goods in consumer contracts in general terms, the legal
nature of the right to request free repair, the persons to whom it can be directed, the use and limits of
its use, its terms and consequences are examined.

Keywords:
Consumer Law, Protection of Consumers, Consumer Contracts, Defective Performance, Free Repair.
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Ikincil Mevzuat Cercevesinde
Cocuk Teslimi ve Kisisel Iliski
Kararlarinin Yerine Getirilmesi

Enforcement of Custody and Contact Orders within the
Framework of the Secondary Legislation

Ars. Gor. Cagri MARDIN®

Oz:

Cocuk Koruma Kanunu’nun dordinci kisim hukimleri cercevesinde cocuk teslimi ve cocukla kisisel iliski
kurulmasina iliskin mahkeme kararlari, ilam veya tedbir kararn fark etmeksizin, adli destek ve mag-
dur hizmetleri mudurliiklerince tamamen uzmanlar tarafindan yerine getirilecektir. Kanun’un uygulama
esaslar Yonetmelik ile belirlenmistir. Yonetmelik hiikimlerinde ilk kez “cocuk teslimi” kavraminin tami-
m1 yapilmis, birtakim temel ilkelere yer verilmis, cocugun Ustiin yararinin korunmasi ilkesi 6zel olarak ve
stk sik vurgulanmis, alacakli ve borclu kavramlar terk edilmistir. Cocugun bulundugu adresten alinmasi
yerine teslim mekanlar belirlenmis, Yonetmelik ile bu mekanlara iliskin belirli standartlar getirilmistir.
Ne var ki bu mekanlar cogunlukla adliye binalar icinde yer almaktadir. Kolluk yardimiyla zor kullanil-
masi kisisel iliskide tamamen kaldirilmasina ragmen cocuk tesliminde maalesef olciiliiliik ilkesine uygun
olmayarak muhafaza edilmistir. Midirligiin islemlerine karsi aile mahkemesine sikdyet yolu aciktir.
Boylece velayet veya kisisel iliski kararin1 vermis olan mahkeme, kararin yerine getirilmesi asamasinda
da bilgi sahibi olacak ve cocugun istiin yaran gerektirirse kararim degistirebilecek, miidiirliik islemlerini
denetleyecektir. Ancak sikayet sebepleri ve verilecek kararlar Kanun’da da Yonetmelik’te de belirlenmis
degildir. Cocuk teslimi emrine aykir1 davramsin yaptinmi disiplin hapsidir. Avukatlik ticreti disindaki tiim
masraflar Adalet Bakanligi biitcesinden karsilanacak olup islemlerin tamami harctan istisna tutulmustur.

Anahtar Kelimeler:
Cocugun Ustiin Yaran, Cocuk Teslimi, Velayet, Kisisel iliski, ilamli icra.

Abstract:

Within the framework of the provisions of the fourth part of the Child Protection Court, residence and
contact orders will be enforced entirely by experts in the legal support and victim services directorates,
regardless of a final order or an interim injunction. The implementation principles of the Code are
determined by the Regulation. In the provisions of the Regulation, the concept of “handing over the
child” was defined for the first time, some basic principles were included, the principle of protecting
the best interests of the child was emphasized specifically and frequently, and the concepts of creditor
and debtor were abandoned. Instead of picking up the child from the house where he/she is, handing
over places are determined, and certain standards regarding these places have been introduced by the
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Regulation. However, these places are mostly located within the courthouses. Although the use of police
force was completely abolished in enforcement of contact orders, unfortunately, it was preserved in
the enforcement of custody orders, not in accordance with the principle of proportionality. Complaints
can be made to the family court against the actions of the directorate. Thus, the court, which has made
the custody or contact decision, will also be informed during the enforcement of the decision and may
change its decision if the best interest of the child so require, and will control the procedures of the
directorate. However, the grounds for the complaint and the decisions to be made are not specified
in the Code or the Regulation. The sanction of the violation of the order is disciplinary imprisonment.
All expenses other than attorney fees will be covered by the budget of the Ministry of Justice, and all
transactions are exempted from fees.

Keywords:
Best Interest of the Child, Handing Over the Child, Custody, Contact, Enforcement of the Final Court Orders.
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Is Akdinin Sona Ermesinde
Isverenin Fesih Iradesini Gizlemesi

Concealment of the Employer’s will to Termination at the
Termination of the Employment Contract

Dr. Ogr. Uyesi Baris SAHIN®

Oz:

iscilerin ticret gelirinden mahrum kalmamalan, kirilgan bir yapiya sahip olan is sézlesmesinin devamliligi
cagdas is hukukunun amaclan arasinda yer almaktadir. Guniimiizde is sozlesmesini feshetmek istedigi
halde basta is guivencesi hiikimleri olmak uzere yasal yukumliluklerden kacinmak isteyen kimi isveren-
lerin kotiiniyetli sekilde yer verdigi uygulamalarla feshin isci tarafindan yapilmasini saglamaya calistig
goriilmektedir. isverene yiikledigi nispeten agir sorumluluklar nedeniyle is giivencesi sistemi kapsamin-
daki iscilerin bu tarz uygulamalara maruz kalma olasilig1 daha yiiksek bir risk olarak karsimiza cikmak-
tadir. Iscinin iradesinin sakatlanmasina yol acan bu uygulamalar iscinin aldatilmasi veya korkutulmasi
seklinde olabilecegi gibi isverenin yonetim hakkini kotiiye kullanmasi ya da isciye karsi sistematik sekil-
de psikolojik baski yapmasi suretiyle de s6z konusu olabilir. Calismamizda, belirtilen nedenler karsisinda
iradesi sakatlanan iscinin is sozlesmesini feshine gecerlilik taninip taninmayacagi hususu irdelenmekte
ve mevcut durum Yargitay kararlar cercevesinde degerlendirilmektedir.

Anahtar Kelimeler:
Haks1z Fesih, Iscinin irade Sakatligi, isverenin Yonetim Hakki, Mobbing, Isten Ayrilmaya Zorlama.

Abstract:

One of the objectives of modern labor law is to ensure that employees are not deprived of wage
income, and that the employment contract, which has a very fragile structure, continues. Nowadays,
it is observed that some employers who want to terminate the employment contract but want to evade
some legal obligations, especially the job security provisions, try to ensure that the termination is
done by the employee by using some malicious practices against the employee they want to terminate.
Because of the relatively large responsibility imposed on the employer, employees who fall within the
scope of the job security system are more likely to be subjected to such practices. Such practices, which
violate the will of the employee may take the form of deception or intimidation of the employee, as well
as the abuse of the employer’s right to govern and the systematic exercise of psychological pressure,
characteristic of this situation. Our study examines the question of whether or not the termination of
the employment contract of an employee whose will is obstructed for the above reasons is valid, and
the current situation is evaluated in the context of the Supreme Court decisions.

Keywords:

Unfair Termination, Defective Intention of an Employee, Employer’s Right to Govern, Mobbing, Constructive
Termination.

) Fatih Sultan Mehmet Vakif Universitesi, Hukuk Fakiiltesi, is ve Sosyal Giivenlik Hukuku Anabilim Dali,
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Ilac ve Biyolojik Uriinlerin
Klinik Arastirmalarina Katilan
Cocuklarin Aydinlatilmasi

Informing Children in Clinical Investigations of Drug and
Biological Products

Doc. Dr. Alper UYUMAZ®

Oz:

Klinik arastirma kavrami, tibbi biliminin kapsaminda yer alan bir terimdir. Klinik arastirmalar, yeni bir
tibbi yontemin bu konuda uzman arastirmaci hekim veya hekimler toplulugu tarafindan ilaclarla, tibbi
cihazlarla veya bunlar olmaksizin insan lizerinde denenmesini gerektiren, heniiz olagan hale gelmemis
tibbi uygulamalar ve bu uygulamalara yonelik arastirmalardir. Aslinda, klinik arastirmalar ya da insan
Uzerinde yapilan bu deneyler, arastirmacilarin tercihine gére kimi zaman saglikli, kimi zaman hasta
gonulluler Uzerinde yapilabilir. Hatta klinik arastirmalar, karsilastirmali olarak her iki grup uzerinde
yapilan ilag, tibbi cihaz uygulamalarini veya ilac disindaki cesitli yontem uygulamalari ifade etmektedir.
Klinik arastirmalarda evrensel olarak kabul edilen temel ilke, insan hayatinin, sagliginin ve kisilik hak-
kinin korunmasidir. Bu anlamda insana ya hi¢ zarara verilmemesi ya da en az zarar verilmesi amaclanir.
Klinik arastirmanin konusu, yetiskinler degil, cocuklar oldugu zaman ise bu koruma daha da artmaktadir.
insan iizerinde yapilan klinik arastirmalarda goniilliiye miidahalenin ilk sart1 goniilliiden usuliine uygun
olarak aydinlatilmis olur alinmasidir. Kural olarak, aydinlatilmis olur bir hukuka uygunluk halidir ve ya-
pilan islemi hukuka aykir1 olmaktan cikarir. Bu sebeple, cocuk lizerinde yuritilen klinik arastirmalarda
hukuka uygun olurun ilk ve en 6nemli adimini olusturan aydinlatma ve bu hususta ortaya ¢ikan sorunlar
bu calismanin konusu yapilmistir.

Anahtar Kelimeler:
Aydinlatilrms Olur, Bilgilendirilmis Gonullu Oluru, Cocuk Klinik Arastirmasi, Cocuk Deneyi, Zarar Gorenin Rizas.

Abstract:

The concept of clinical research is a medical term. Clinical trials are medical applications that are not
yet commonplace and research on these applications requires a new medical method to be tested on
humans with or without drugs, medical devices, by researcher physicians, or a community of physicians
who are experts in this field. Clinical trials or these human experiments can be performed on sometimes
healthy and sometimes sick volunteers, according to the researchers’ preference. The basic principle
universally accepted in clinical research is the protection of human life, health, and personality. In
this sense, either no harm or minimal harm should be done to people. This protection is even more
remarkable when the subject of clinical research is a child, not an adult. In clinical studies on humans,

) Selcuk Universitesi, Hukuk Fakiiltesi, Medeni Hukuk Anabilim Dali, Ogretim Uyesi,
E-posta: alperuyumaz@gmail.com, alperuyumaz@selcuk.edu.tr; Orcid Id: https://orcid.org/0000-0001-8479-4642.
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the first condition for intervention with the volunteer is to obtain duly informed consent from the
volunteer. As a rule, informed consent is a state of compliance with the law and makes the action taken
from being unlawful. In this study, informing, which is the first and most essential step of legal consent
in clinical studies on children, and the problems that arise in this regard are examined.

Keywords:

Informed Consent, Informed Voluntary Consent, Child Clinical Researches, Children Experiments, Consent of
Injured Party.
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Tasinmaz Satis Sozlesmelerinin
Noterlerde Yapilabilmesine Olanak
Taniyan Yeni Diizenleme ve Mevcut
Duruma EtKileri

The New Law Allowing Real Estate Sales Contracts to be
Made at Notaries and Its Appearances/Effects on the Current
Situation

Dr. Ogr. Uyesi Sendi YAKUPPUR®"

Oz:

Tasinmaz miilkiyetini devir borcu doguran ve bu anlamda tescilin sebebi olan borclandirici islemlerin
resmi sekilde yapilmasi sarttir. Kural olarak resmi sekil diizenleme yetkisi sadece tapu sicil gorevlilerin-
de bulunmuyorsa da Tapu Kanunu’nda tasinmaz devir sozlesmelerini dizenlemede tapu sicil gorevlile-
rinin yetkili oldugu belirtilmistir. Buna karsiik mevcut uygulamada tasinmaz miilkiyeti devir borcu do-
guran bircok s6zlesmenin tapu memuru huzurunda yapilmasa da gecerli oldugu; diger bir ifadeyle Tapu
Kanunu’nun ilgili hiikmiiniin bircok istisnasinin oldugu bilinmektedir. Ancak mevcut hukuk sistemimizde
ozellikle tasinmaz satis sozlesmelerini diizenlemede yetkili tek resmi kurum tapu mudurlugidir. Bunun-
la birlikte uygulamaya girecek olan yeni diizenleme ile noterlerin de tasinmaz satis sozlesmesi yapmada
yetkili olacagi hilkme baglanmistir. Esasen bu kural isvicre Hukukunda da temel kuraldir. Calismada
oncelikle hukuk sistemimizdeki mevcut durumdan bahsedilecek; ardindan noterlik kanununa eklenen bu
yeni kanun hikmi detaylica incelenecektir. Son olarak da yeni diizenlemenin mevcut duruma etkileri
ele alinacak ve diizenlemeye iliskin degerlendirmelerde bulunulacaktir.

Anahtar Kelimeler:
Resmi Sekil, Tasinmaz Devri, Noter, Tapu Sicil Gorevlisi, Tasinmaz Satis Vaadi.

Abstract:

It is obligatory that the debiting transactions, which cause the transfer of the ownership of the immovable
should be made in an official way. As a rule, although the official form is not only authorized by the
land registry officers, it is stated in the Land Registry Law that the land registry officers are authorized
to arrange the real estate transfer agreements. Although it is stated that the land registry officers are
authorized to issue real estate transfer agreements as a rule, it is known that there are many exceptions
to this rule both in law and in practice. However, the only official institution authorized to issue real
estate sales contracts is the land registry. On the other hand, with the new law that will come into

) QOzyegin Universitesi, Hukuk Fakiiltesi, Medeni Hukuk Anabilim Dali,
E-posta: sendi.yakuppur@ozyegin.edu.tr; Orcid Id: https://orcid.org/0000-0001-9234-1715.
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force, it is stipulated that notaries are also authorized to make real estate sales contracts. In fact, this
rule is also the basic rule in Swiss Law. In the study, first of all, the current situation in our legal system
will be mentioned; Then, this new law provision added to the notary law will be examined in detail.
Finally, the effects of the new regulation on the current situation will be discussed and evaluations will
be made on the regulation.

Keywords:
Official Form, Transfer of Immovable, Notary, Land Registry Officer, Promise of Sale of Immovable.
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Sozlesme Ihlalinde Bir Hukuki Care Olarak
Cezalandirici Tazminat: Kanada Hukuku Ornegi

Punitive Damages as a Legal Remedy for Breach of Contract:
The Case of Canadian Law

Ars. Gor. Dr. Isil YELKENCIi®

Oz:

Kita Avrupasi hukuk cevresinde, sozlesmeyi ihlal eden veya haksiz fiilde bulunan kisinin sorumlu tutulacagi
tazminatin karsi tarafa vermis oldugu zaran asmamasi esastir. Cezalandirici tazminatin ne sozlesme hukukunda
ne haksiz fiil hukukunda yeri bulunmaktadir. Anglo-Amerikan hukuk cevresinde ise bazi haksiz fiiller karsisinda
cezalandinci tazminata hilkmedilmesi istisnaen mumkun olsa dahi, cezalandinc tazminatin sozlesme hukukun-
dan genel olarak dislandigi sGylenebilir. Sozlesmeyi ihlal eden borclu karsisinda alacakli, ancak zararni telafi
edecek kadar tazminat talep edebilecektir; zaran asacak mahiyette bir cezalandinci tazminat talep etmesi
mimkiin degildir. Bu itibarla Kanada hukuku, hem Kita Avrupasi hukuk cevresinden hem de mensubu oldugu
Anglo-Amerikan hukuk cevresinden ayrisan ilging bir 6rnek teskil etmektedir. Zira Kanada Yuksek Mahkemesinin
1989 tarihli Vorvis v. Insurance Corp. of British Columbia ve 2002 tarihli Whiten v. Pilot Insurance Co. karar-
lan vasitasiyla, cezalandinca tazminat kavramimin uygulama alam sozlesme hukukunu da kapsayacak sekilde
genisletilmistir. Calismamiz Kanada hukukundaki bu gelisimi ve mevcut uygulamayi, cezalandirici tazminat
miktarinin belirlenmesine iliskin esaslara 6zel bir agirlik vermek suretiyle incelemektedir.

Anahtar Kelimeler:

Cezalandina Tazminat, Zarari Asan Tazminat, Sézlesme ihlaline Bagli Cezalandirici Tazminat, Cezalandirc
Tazminatin Miktari, Kanada Hukuku.

Abstract:

The civil law jurisdictions hold the defendant having breached a contract or inflicted a tort liable only to
the extent of the loss suffered by the other party. Punitive damages are recognized as a legal remedy in
neither tort nor contract law. Under the common law jurisdictions, on the other hand, punitive damages
are exceptionally allowed for torts; yet, they are still generally excluded from the contract law. While the
contract is breached, the obligee shall claim the compensation of the loss suffered; any claims of punitive
damages for an amount exceeding the loss are not allowed. In that regard, Canadian law is distinguished
from other common law jurisdictions and sets an interesting example worth to examine. Following a
process marked by two cases of Canadian Supreme Court, namely Vorvis v. Insurance Corp. of British
Columbia dated 1989 and Whiten v. Pilot Insurance Co. dated 2002, it became possible to claim punitive
damages for breaches of contract. This article examines the shift Canadian law went through regarding
punitive damages with a special emphasis on how to determine the quantum of punitive damages.

Keywords:

Punitive Damages, Damages Exceeding Loss, Punitive Damages for Breach of Contract, Quantum of Punitive
Damages, Canadian Law.
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Spinoza Sinirlarda:
Istanbul-Cérdoba Yolculugu

Spinoza at Borderlines: Istanbul-Cordoba Journey

Diego TATIAN®
Cev.: Zelal Pelin DOGAN

Oz:

Bu makale, Spinoza felsefesi cercevesinde Cordoba (Arjantin) ve istanbul arasinda kurulan bir akademik
iletisimin her iki ucunda ortaya ¢ikan kolektif sonuclar bir arada ele alir. Bunun icin makalede once
Cemal Bali Akal’in Spinoza felsefesi lizerine Arjantin’de yayimlanan yazilan kisaca gézden gecirilir ve
farkli ama birbirleriyle baglantili temalar1 ortaya konulur. Ardindan, Spinoza diisiincesinin Latin Ameri-
ka’nin sosyal ve akademik cevrelerindeki izdisumleri, bunlarin siyasi ¢ikarimlariyla birlikte incelenir.
Son olarak, istanbul ve Cordoba’y1 bir araya getiren Spinoza’ya yonelik bir teorik ilgiyle ulasilan kolektif
sonuclardan olusabilecek bir sentez kesfedilmeye calisilir.

Anahtar Kelimeler:
Spinoza, Vitoria, iletisim Hakki ve Goc, Latin Amerika’da Spinoza Okumalan, Kelsen ve Hukuki Pozitivizm.

Abstract:

This article construes the collective outcomes that are reached on both ends of an academic
communication that occurs between Cordoba and Istanbul in the context of the philosophy of Spinoza.
First, it briefly reviews some of the writings of Cemal Bali Akal, published in Argentina, and presents
their different but connected themes. Second, it addresses varying perceptions of Spinoza amongst the
social and academic circles in Latin America and the political implications of these perceptions. Then,
it explores a synthesis from the collective outcomes reached through a theoretical interest in Spinoza,
which associates Cordoba and istanbul.

Keywords:

Spinoza, Vitoria, Migration and lus Communicationis, Vitoria, Latin American Readings of Spinoza, Kelsen and
Legal Positivism.

O Arjantinli filozof, dykii ve deneme yazar Diego Tatian Arjantin Cordoba Ulusal Universitesi Felsefe ve insan Bilim-
leri Fakiiltesi’nde 6gretim iiyesi olarak calismis, Dekanlik ve Universite Yayinlan Direktorliigii yapmistir. Cordoba
Spinoza Calismalar1 Grubu’nun kurucusu olan Tatian, Edinburgh University Press Spinoza Calismalari ve San Pablo
Spinoza Defterleri redaksiyon komitesi iiyesidir. Halen San Martin Ulusal Universitesi’nde (Buenos Aires) gérev
yapmaktadir. Turkiye’de, Spinoza. Diinya Sevgisi baslikli kitab1 2008’de, Spinoza. Bir Baslangic baslikli kitabi
2017’de, Yabanin ihtiyati baslikli kitab1 2020’de yayimlanmis, yine Spinoza Ustiine cesitli Tiirkce derlemelerde
makaleleri yer almus, iki dykiisii de Tiirkceye cevrilmistir. Baslica edebi eserlerinin adlan soyledir: Oliilerin Kiril-
gan Hafizasi, ickinlik Maceralari, Kapilarin Ardinda, Kuslarin Olmadigi Yer, Cizgiden Baslayarak, Hayali Okumalar.

Universidad Nacional de San Martin, Ogretim Uyesi,
E-posta: diegotatian@gmail.com; Orcid Id: https://orcid.org/0000-0002-1972-6691.
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Dezavantajli Kisilerin KullandiKklari
AKilh Cihazlarin GVKT'ye Uyumu

Complying with the GDPR When Vulnerable People Use Smart
Devices

Stanislaw PIASECKI®
Jiahong CHEN®
Cev.: Mustafa KESKIN¢

Oz:

Giin gectikce akilli ev cihazlarimin say1s1 artmaktadir. Ozel olarak kendileri icin mi yoksa toplumun geneli
icin mi tasarlandiklarina bakilmaksizin, akilli cihazlar (akilli kap1 kilitleri, akilli alarm sistemleri veya
sesli asistanlar gibi) dezavantajli kisiler tarafindan kullanilmaktadir. Bu Makale, cocuklara ve dogasi
geregi dezavantajli yetiskinlere odaklanmakta ve Bilgi Komiserligi Ofisi rehber ve raporlarina atifta
bulunarak akilli cihazlar kullamldiginda Genel Veri Koruma Tiiziigii’ne (“GVKT”) nasil uyulacagini analiz
etmektedir. Dezavantajli kisilerin verilerinin islenmesiyle ilgili GVKT hikumlerine uymak yalnizca bu
kisiler icin degil aym zamanda akilli cihazlar gelistiren ve dagitan kuruluslar icin de faydali olacaktir. Bu
makale, her akilli cihazda tasarim ve varsayilan olarak dezavantajli kisilerin verilerinin korunmasindan
yanadir. Ayn1 zamanda bu calismanin amaci, tiim veri koruma ilkeleri genelinde giivenlik acig1 hakkinda
diistinme ihtiyacina dikkat cekmek ve bu baglamda GVKT’ye nasil uyulacagina dair ¢coziimler 6nermektir.

Anahtar Kelimeler:
Cocuklar, Dezavantajli Kisiler, GVKT, Akilli Cihazlar, Akilli Evler.

Abstract:

The number of smart home devices is increasing. They are used by vulnerable people regardless of
whether they are designed specifically for them or for the general population (eg, smart door locks,
smart alarms, or voice assistants). This article focuses on children and inherently vulnerable adults, and
analyses how to comply with the General Data Protection Regulation (GDPR) when the latter use smart
products, with a particular focus on the UK through references made to the Information Commissioner’s
Office guidelines and reports. Complying with the GDPR provisions related to the processing of vulnerable
people’s data would be beneficial not only for the latter but also for organizations developing and

) University of Nottingham, Doktora Ogrencisi,
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E-posta: jiahong.chen@sheffield.ac.uk; Orcid Id: https://orcid.org/0000-0002-1970-6762.
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Bu makale, Mustafa Keskin tarafindan ingilizce’den Tiirkce’ye cevrilmistir. ingilizce makale, International Data Priva-
cy Law Cilt: 12, Sayi: 2, Mayis 2022’de yayinlanmistir. https://academic.oup.com/idpl/article/12/2/113/6510568,
Erisim tarihi: 27.10.2022.
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deploying smart devices. This article argues in favour of protecting vulnerable people’s data by design
and default in every smart product. The objective of this work is also to draw attention to the need
of thinking about vulnerability across all data protection principles and to propose solutions on how to
effectively comply with the GDPR in this context.

Keywords:
Children, Vulnerable People, GDPR, Smart Devices, Smart Home Devices.
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