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Hukuk ve Devlet"

Law and State

Prof. Dr. Mehmet C. AKAD™

Ozet:

Demokrasinin en ©6nemli unsuru hic kuskusuz hukuk devletidir. Her donem giincelligi ve Onemini
yitirmeyen hukuk devleti, tarihsel siirec ve Anayasa Mahkemesi kararlari kapsaminda incelenmistir.

Anahtar Kelimeler:
Hukuk Devleti, Toplum Sozlesmesi, Anayasa Mahkemesi Kararlari.

Abstract:

Undoubtedly Rule of law is the most sulostantial element of democracy. Rule of law which is never lost
its importanca and actuality, has been examined within the concept of historical process and
constitutional.

Keywords:
Rule of Law, Social Contract, Constitutional Court Decisions.
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Grundnorm’un Yollari1 Sonsuzdur
Grundnorm Goes a Long Way

Prof. Dr. Cemal Bali AKAL

Ozet:

Bu makale, adin1 hemen her hukukcunun duydugu, ama diistincesi o oranda bilinmedigi icin yanlis taninan
Kelsen’i birbirinden bagimsiz olmayan iki noktada ele aliyor. Once, birci, géreci, kuskucu bir yontemin,
tabii hukukcu genel gecer yorumlarin tersine, Kelsen’in demokratik siyasi tavrim belirledigini anlatiyor: /-
Bilimsel Yontem ve Siyasi Tavir. Sonra da bu siyasi tavra, hukuk yaratimina iliskin, iradeci olmayan bir
kuramin eslik ettigini gosteriyor: II- irade Norm Yaratir mi?

Anahtar Kelimeler:
Demokrasi, Grundnorm, Norm, irade, Monizm, ickinlik, Gorecilik, Kuskuculuk

Abstract:

This article approaches to Kelsen, whose name is familiar to almost every lawyer but who is also
misunderstood because his thought continues unknown, from two different perspectives which are
interdependent. The first perspective reveals that Kelsen’s democratic political attitude was determined
by his monist, relativist, skeptical method, unlike the generally accepted interpretations within the
natural law tradition: 1- Scientific method and political attitude. The second perspective shows that this
political attitude was accompanied by a theory on law-creation which cannot be described as a will-
power theory: II- Does will-power create norms?

Keywords:
Democracy, Grundnorm, Norm, Will-Power, Monism, Immanency, Relativism, Skepticism
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Yabancilik Unsuru Tasiyan Rusvet
Suclari ile Miicadele:

Uluslararasi Hukuk Baglaminda
ABD ve Birlesik Krallik Ornegi

Foreign Bribery in International Law: FCPA and UKBA
Yrd. Doc. Dr. Omer Faruk DIREK’

Ozet:

Kiresel ticaret ve demokrasi Uzerinde yikic1 bir etkiye sahip olan rusvet sucunun yabancilik unsuru
icerecek sekilde islenmesi, ozellikle de farkli tilkelerde faaliyet gosteren cok uluslu sirketlerin ticari ve is
faaliyetlerinde yarar saglamaya yonelik hukuk disina ¢ikmasi, yabancilik unsuru tasiyan riisvet suclarina
kars1 miicadele verilmesini gerektirmektedir. Yerel mekanizmalarin bu konudaki eksikligi veya
isteksizligi, uluslararasi dizlemde adimlarin atilmasina yol acmistir. Birlesmis Milletler ve OECD gibi
uluslararasi orgiitlerin onciiliglinde yapilmis olan ilgili cok tarafli uluslararasi andlasmalarin yani sira,
bazi devletler ceza yasalarinin sinir otesi kapsamin1 genisletme yoluna gitmistir. FCPA ve UKBA,
yabancilik unsuru tasiyan risvet suclarn ile miicadele konusunda en etkin yasalar olarak one ¢ikmaktadir.
Ancak ozellikle FCPA’nin uygulanmasindan sorumlu olan yerel otoritelerin sert uygulamalari ve her
ikisinin yabancilara da uygulanabilirligi bu yasalarin ilgili uluslararast hukuk kurallari 1s181nda analiz
edilmesini gerekli kilmaktadir. Bu baglamda, bu makale FCPA ve UKBA’y1 iki acidan ele almaktadir. ilk
olarak, bu Yasalarda ongorulen yetki kavraminin uluslararasi hukukta devletin yetkisi ile ilgili kabul
edilen hukuki rejimle ne kadar uyumlu oldugu ayrintili olarak incelenmektedir. Bir baska husus olarak,
FCPA ve UKBA’nin yabanci kisi ve sirketler tarafindan, rusvet sucuna dair kendi i¢ hukuklarindaki ya da
ilgili uluslararasi diizenlemelerden daha cok dikkate alindig1 g6z oniinde bulunduruldugunda bu Yasalarin
icerigi tamtilmis ve tartisilmistir.

Anahtar Kelimeler:

Yabancilik Unsuru Tastyan Rusvet Suclari, FCPA, UKBA, Devletin Yetkisi, Cok Uluslu Sirketler, Kurumsal
Yonetim.

Abstract:

Foreign bribery has become recently a significant problem for the international community. International
organisations such as the United Nations and the OECD have drafted multilateral conventions aimed at
tackling foreign bribery. Alongside the international efforts, some states preferred to extend the
applicability of their criminal laws beyond national borders. The Foreign Corrupt Practices Act (FCPA) of
the United States and the United Kingdom Bribery Act (UKBA) appeared as the more effective legislations
with an extraterritorial capacity to tackle the crime of foreign bribery. Both FCPA and UKBA have a wide
personal and material scope. To this end, this article examines FCPA and UKBA in two respects. First,
both laws include a very expansive understanding of jurisdiction, which in some cases sparked off a
controversy on their formulation extraterritorial jurisdiction. Hence, the extent to which the notion of
jurisdiction contemplated in FCPA and UKBA is conformity with international is analysed in depth.
Second, both FCPA and UKBA envisage strict obligations for national and foreign companies. This has led
companies to have certain regard to the material requirements of these laws. Therefore, this article
introduces and discusses the anti-bribery provisions of FCPA and UKBA from a comparative perspective.

Keywords:
Foreign Bribery, FCPA, UKBA, Extraterritorial Jurisdiction, Corporate Compliance
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Avrupa Secimlerinden Alinacak
Dersler

Lessons to be Taken From the European Elections

Prof. Dr. Orhan SENER

Ozet:

Bu makalenin amaci, anayasanin ve kamu ekonomisinin etkinlik (yonetimde istikrar) ve adalet (adil
temsil) ilkelerini analiz etmektir. Clinku, Turkiye’de simdiye kadar yapilan butiin secimler adil temsil ve
istikrarli hiikiimetlerin kurulmasinin ihlaline yol acmistir. Ote yandan, 1980li yillarda % 10 barajimin
uygulamaya konulmasi, ANAP ve AKP ye % 35 azinlik destegiyle sandalyelerin % 65 ini kazandirdi. Bu adil
olmayan nispi temsil oylamasi sadece temsil sorununu degil, fakat ayrica azinlik tarafindan cogunlugun
mali istismarina da sebep olarak, secmenin yiiklendigi dissal maliyetlere ve asin temsile yol acmaktadir.
Avrupa iilkeleri % 2 ve % 5 arasinda degisen farkli secim barajlar1 ile nispi temsil kuralim
uygulamaktadirlar. Almanya’da Avrupa’nin en yiiksegi olan % 5 barajin1 uygulamasina karsin, llke
barajinin altinda oy aldig1 halde % 12 bolge baraji lizerinde oy almast durumunda azinliklarin temsiline
olanak verilmektedir. Bu oylama yontemi demokrasinin cogulculuk ilkelerine uygunlugu saglayarak,
azinliklarin parlamentoda temsiline olanak vermektedir. Avrupa’nin bitin Ulkelerinde siyasal partiler
azinlikta kalanlarin adil temsilini gerceklestirmek icin parti koalisyonlarini olustururlar. Boylece, azinlikta
kalanlarin siyasal, sosyal ve ekonomik tercihlerini siyasal karar alma mekanizmasinda kolayca
aciklanabilmektedir. Avrupa secimlerinden alinacak dersleri soyle siralayabiliriz: % 10 baraji, 6rnegin % 3
gibi uygun bir dizeye indirilmelidir; Azinlikta kalanlarin temsilini olanakli kilmak icin Alman secim
sistemine benzer bir secim sistemi uygulanmalidir; Siyasal karar alma mekanizmasinda etkinligi saglamak
icin Senato kurulmalidir; Milliyetci ve dini duygularin siyasal partiler tarafindan istismar1 etkin bir
bicimde yasaklanmalidir; Ulusal secimlerinde partilerin koalisyon yapmalarina olanak verilmelidir;
Belediye secimlerinde iki turlu secim kuralinin uygulanmasina olanak vermelidir.

Anahtar Kelimeler:

Nisbi Cogunluk, Asit Temsil, Eksik Temsil, Secim Baraji, Mali istismar, Cogulculuk, Secmene Yiiklenen Secim
Maliyeti.

Abstract:

The aim of this article is to analyze the efficiency (stable administration) and equity (fair representation)
principles of public economy and the constitution. Because, all elections undertaken up to now in
Turkey, resulted in violation of fair representation and establishing unstable governments. On the other
hand, introduction of 10 % national threshold in 1980s, enabled ANAP (Motherland Party) and AKP
(Justice and Development Party) to gain 65 % of the total seats with the 35 % of minority support. This
unfair proportional majority rule not only resulted in unfair representation problem but also caused
fiscal exploitation of majorities by minorities, leading to overrepresentation and voter’s externality
costs. European countries are employing different election thresholds ranging between 2% and 5 %,
through proportional representation rule. Although, Germany applies 5% threshold which is the highest in
Europe, however it allows minorities to send representatives to parliament, provided that they get 12 %
of the votes in their election regions, even though they don’t satisfy the 5 % threshold. This voting rule
helps to fulfill the democratic principles of pulurality enabling the minorities to be represented at the
parliament. In all European countries political parties estabilish party coalitions in order to realize fair
representation of minorities. Thus, political, economic and social preferences of minorities can be easily
revealed through political decision making process.

We can state the lessons to be taken from the European elections as follows: 10 % threshold should be
reduced to an appropriate level, let’s say 3 % percent; A voting rule alike the German election system
must be applied to enable the minorities to be represented; A Senate must be introduced in order to
increase the efficiency in political decision making process; Exploitation of national and religious feelings
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by the political parties must be effectively banned; Party coalitions must be allowed during the national
elections; A second round election rule must be emplyed in municipality elections.

Keywords:
Proportional Majority, Overrepresentation, Underrepresentation, Election Threshold, Fiscal Exploitation,

Plurality, Voter’s Externality Cost



Baro Disiplin Kurullarinin
Tarafsizligina Dair

About the Objectivity of Diciplinary Board of Bars

Ars. Gor. Ahmet YAGLI

Ozet:

Kovusturma asamasinda sikayetli avukatin vekili olan avukat, o kovusturmaya iliskin disiplin kurulu
toplantisina kurul uyesi sifatiyla katilamaz. Aksi halde tarafsizlik kurali ihlal edilmis olacaktir.

Anahtar Kelimeler:
Baro, Disiplin, Disiplin Kurulu, Tarafsizlik.

Abstract:

In the prosecution phase, the attorney lawyer of the complained lawyer can not attend the disciplinary
board meeting as a board member in relation to the relevant prosecution. Otherwise, this would violate
the rule of impartiality.

Keywords:
Bar, Discipline, Discipline Board, Impartiality.
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Anonim Sirkette Organlar Arasi
[sboliimii ve Genel Kurulun
Devredilemez YetKkileri

Division of Power Between Governing Bodies in Public Limited
Companies and Non-Assignable Power of General Meeting

Yrd. Doc. Dr. Muzaffer EROGLU

Ars. Gor. Aybiike DEMIRT

Ozet:

Anonim Sirketlerde organlarin sirket isleyisi lizerindeki onemli etkisi, sirket yonetim organi olan yonetim
kurulu ile sirket karar organi olan genel kurul arasinda yetkilerin ayrn ayn belirlenmesi islev ayrnmi
yapilmasi ihtiyacin1 da beraberinde getirmistir. Bu ihtiyac dogrultusunda Tiirk Ticaret Kanunu (TTK) ile
birlikte genel kurul ve yonetim kurulunun devredilemez nitelikteki yetkileri ayr ayr belirtilmek suretiyle
islevler ayriig1 ilkesi benimsenmistir. Her ne kadar kanun koyucu tarafindan islevler ayriigi ilkesi
benimsenmisse de, yonetim kurulu ile genel kurulun yetki ve gorev alanlan, sirket isleyisi icerisinde baz
durumlarda birbiri ile son derece benzerlik gostermekte ve yetki paylasiminin sinirlarinin ¢izilmesi
zorlasabilmektedir. Bu makalede, TTK ve ikincil mevzuat hiikimleri kapsaminda anonim sirkette genel
kurul ile yonetim kurulun yetkileri organlar arasi isbolimii prensibi temelli degerlendirilmistir. Daha
sonra ise genel kurullarinin devredilemez nitelikte yetkileri incelenerek ve bu dogrultuda dogabilecek
sorunlar belirtilmis ve coziim onerileri sunulmustur.

Anahtar Kelimeler:
Anonim Sirket, Organ, isbélimii, Genel Kurul, Yénetim Kurulu

Abstract:

Importance of governing organs in operation of public limited companies requires assigning separate
duties to general meeting and board of directors. This requirement also obliges law making bodies to
establish precise division of power between them. Accordingly, Turkish Commercial Code (TCC)
determines separate non-transferable power for general meeting and board of directors and creates
principle of division of power. Even though division of power principle is well-established in TCC, in some
situations, power and duties of general meeting and board of directors demonstrate similar
characteristics and make it difficult to determine the boundaries of division of power. This article first
examines the power of general meeting and board of directors according to division of power principle
regulated under the TCC and secondary legislations. Later, non-assignable duties of general meeting
under the TCC are examined and possible problems arising due to this rule in practice are examined
solutions to problems are offered.

Keywords:
Public Limited Company, Management Organs, Division of Power, General Meeting, Board of Directors
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Turk Ticaret Kanunu'na Gore
Anonim Ortaklikta Ibra

Discharge of Board of Directors According to Turkish
Commercial Code
Yrd. Dog. Dr. Hisnii TURANLI

Ozet:

ibra, borcu sona erdiren bir sézlesme olup yeni Tiirk Borclar Kanunu m.132’de hiikiim altina alinmistir.
Ortakliklar hukukunda ise bir menfi bor¢ ikrari olup kuruculari, yonetim kurulu tyelerini, yoneticileri ve
denetcileri sorumluluktan kurtaran tek tarafli bir hukuki islemdir. Yeni Turk Ticaret Kanunu’'nda ibra
konusunda bazi yenilikler getirilmistir. Bunlardan ilki, ibramn etkisine iliskin 558. madde hiikmii olup iBK
m.758’den alinmistir. Bu maddede, genel kurulun ibra kararinin, kararda yer alan maddi olaylarla ilgili
olarak olumlu oy veren ve ibra kararin bilerek pay1 iktisap pay sahiplerinin dava haklarin1 kaldiracagi,
diger pay sahiplerinin ise karar tarihinden alt1 ay sonra dava haklarinin diisecegi diizenlenmektedir. Bir
diger yenilik ise 424. maddede bilanconun ortakligin gercek durumunun goriilmesine engel olacak bazi
hususlar icermesi ve bunun bilincli olarak yapilmasi durumunda bilanconun onaylanmasinin ibra etkisi
yaratmayacagina iliskin diizenlemedir. ibra konusunda Tiirk Ticaret Kanunu’nda bu sayilanlardan baska
bir yenilik yoktur. Bununla birlikte ibranin bir sorumluluktan kurtulma hali oldugu g6z oniine alindiginda
ibra konusu incelenirken yeni Kanun’da, sorumluluk hukumleri basta olmak Uzere pay sahiplerinin
finansal tablolar, yillik faaliyet raporu ve ortakliga ait bircok konuda bilgi alma ve inceleme haklari ve
azinlik haklar gibi konulardaki yenilikler Uzerinde de durulmalidir. Bu arada, yeni Kanun’da ibra
kurumunu yakindan ilgilendiren denetim kurumu bagimsiz denetime doniistiigii de dikkate alinmalidir.

Anahtar Kelimeler:
ibra, Menfi Borc ikrar, Bilanco, Pay Sahiplerinin Bilgi Alma ve inceleme Hakki, Azinlik Haklar1.

Abstract:

Discharge is a contract regulated under the Article 132 of the new Code of Obligations dated 2011 as a
manner terminating a debt. From the perspective of the Turkish Commercial Code, it is an admission of
negative debt as a unilateral legal transaction, which releases the founders, the executive board
members, managers and the auditors against the company from responsibility. Discharge, which used to
be regulated widely in the former Turkish Commercial Code, is regulated in the new Turkish Commercial
Code similarly but with some new differences. The first of these amendments is the inclusion of article
558 concerning the effect of discharge, from Swiss Code of Obligations art.758, which states that The
resolution of release adopted by the general meeting is effective only for disclosed facts and only as
against the company and those shareholders who approved the resolution or who have since acquired
their shares in full knowledge of the resolution. The right of action of the other shareholders lapses six
months after the resolution of release. Another amendment is made on the art.424 stating that whereas
the balance sheet includes some obstacles that hinder the facts about the company, this ratification of
balance sheet shall not bear the discharge effect if they hinder profoundly. The amendments include
only these. However taking into consideration that discharge is a manner of terminating a liability, the
new provisions regulating the liabilities, the rights of shareholders regarding the acquiring information on
financial tables, annual activity reports and many other company records, the minority rights need to be
studied as well. Inter Alia; a special attention needs to be paid to the new audition institution, which is
in close connection with discharge.

Keywords:
Public Limited Company, Management Organs, Division of Power, General Meeting, Board of Directors
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