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Patriotic Essence of The State
Devletin Vatanseverlik Esasi

Edward V. SUSLIN®
Svetlana V. PAVLOVA®

Ozet:

Makale 20. Yizyilin ilk yarisinda yasamis olan Ivan Alexandrovich Ilyin’in fikirleri cercevesinde ahlaki
degerler ile devlet arasindaki iliskiyi incelemeyi amaclamaktadir. Hegel’in devlet ve hukuk (stiine
felsefesini incelemis ve etkilenmis olan Ilyin, Rusya’da ve siirgiindeki yasaminin da etkisi ile hukukun
vicdani kavramini ortaya atmis ve bireyin sahip oldugu ahlaki ve dinsel degerler iizerinden, hukuk vicdam
kavraminin hukukun varligi icin mutlaka gerekli oldugunu ileri sirmustir. Ilyin’in konu ile ilgili
calismalarini inceledikten sonra, makale ahlaki ve dinsel degerlerin, Ilyin’e gore dogal olarak giiclii ve
neredeyse mutlak olan devletin ortaya cikmasinda ve muhafaza edilmesinde sahip olduklari onemi
sergilemeye calismaktadir. Nihayet makale, Ilyin’in fikirlerini giinimiiz Rusya ile iliskilendirmek icin
Anayasasina atifta bulunarak, Anayasada ki diizenlemelerden de anlasildigi lizere, Rus devletinin
kokeninde ahlaki ve dinsel degerlerin dogal olarak var oldugu sonucuna varmaktadir.

Anahtar Kelimeler:
Ilyin, Devlet, Dinsel ve Ahlaki Degerler, Birey.

Abstract:

This article aims to study the relationship between moral values and the existence of State based on the views
of Ivan Alexandrovich Ilyin, who lived during the first half of the 20th Century. Ilyin was a Russian philosopher,
who studied and was influenced by Hegel’s philosophy on state and law, and based on his personal experience
in Russia and exile; he developed a concept of the conscience of law, based on moral and religious values of
man, and regarded it as essential for the very existence of law. After examining works of Ilyin, article follows
with an evaluation that aims to demonstrate the importance of religious and moral values in the creation and
preserving the State, which in Ilyin’s view is naturally strong and almost absolute. Finally, the article links
Ilyin’s view with today’s Russia, by relying on its Constitution and focuses of its moral foundations, as also
understood from the constitutional provisions, and claims that the moral and religious values are existed in the
very nature of the Russian State.

Keywords:
Ilyin, State, Religious and Moral Values, individual.

" Doctor of Law, Professor, Honoured Worker of Higher Professional Education of the Russian Federation, First Rector,
Vice Rector for Academic Affairs, Head of the Department of Theory and History of t State and Law of St.
Petersburg Academy of Law.

TPhD, Associate Professor, Deputy Head of the Department of Theory and History of the State and Law of St.
Petersburg Academy of Law.



Kuvvetler Ayriligi Ilkesi ve
Anayasalarimizda Yasama, Yuritme ve
Yarg Iliskisi

Seperation of Powers and The Relation Between Executive,
Legislative and Judicial Powers in Our Constitutions

Yrd. Doc. Dr. Hamide TACIR"

Ozet:

Kuvvetler ayriligi, anayasaciligin temel ilkelerinden biri olarak, devletin yasama, yiiriitme ve yargi
kuvvetlerinin birbirinden ayrilmasi ve bu sayede glicin kotiye kullanilmasinin engellenmesini
saglamaktadir. Bu alandaki disiinsel temeller tarihe yayilan bir siirec icerisinde ortaya konmussa da,
buna baghi uygulamalarin ortaya cikist 18. yiizyiin sonlarinda miimkiin olmustur. Siyasi iktidarin keyfi
egilimlerinin engelleyen bu sistem cagdas yonetimlerin, demokrasinin ve hukuk devletinin
gerceklesmesini saglamaktadir.

Anahtar Kelimeler:

Kuvvetler Ayriligi, Locke, Montesquieu, Yasama, Yiritme, Yargi, Sert Kuvvetler Aynligi, Iimli Kuvvetler
Aynligi, Baskanlik Sistemi, Parlamenter Sistem, 1876-Kanuni Esasi, 1921 Anayasasi, 1924 1961 Anayasasi ve
Kuvvetler iliskisi, 1982 Anayasas.

Abstract:

Seperation of power is one of the fundemental principles of constitutionalism under which the three
branches of government (executive, legislative, and judicial) are kept separate to prevent abuse of
power. Tough the intellectual background of this method expanded since historical times, the
applications regarding this issue emerged at the end of the 18 century. It is considered to be the one of
the effective ways to prevent arbitrary governence of ruling power.

This seperation is made mainly to maintaince to form rule of law, modern governance and democracy.

Keywords:

Seperation of Powers, Locke, Montesquieu, Executive Power, Legislative Power, Judicial Power, Strict
Seperation of Powers, Soft Seperation of Powers, Presidential System, Parliamentery System, Constitution of
1876, Constitution of 1921, Constitution of 1924, Constitution of 1961, Constitution of 1982.

" Kadir Has Universitesi, Hukuk Fakiiltesi, Anayasa Hukuku Anabilim Dali, Ogretim Uyesi.



The Autonomy of the States in
Regulating Services Trade in Areas
That Concern Their Public Morals

Devletlerin Toplumsal Ahlak Konusuna Giren Alanlarda Servis
Ticaretini Diizenleme Otonomisinin Sinirlar

Dr. Berna AKCALI GUR"

Ozet:

Bu makalede uluslararasi ticaret hukukunda toplumsal ahlak istisnasi incelenmektedir. Bu baglamda,
ABD-Kumar uyusmazli1 Diinya Ticaret Orgiitii (DTO) biinyesinde, toplumsal ahlak istisnasinin ticaretin
ozgurlestirilmesine iliskin taahhitlere ulusal kisitlamalar getirilmesine gerekce olarak toplumsal ahlakin
one siriildiigu ilk uyusmazlik olarak ana veri kaynagi olarak kullanilmaktadir. Bu uyusmazligin detaylar
ve incelemesi, DTO’niin, bir taraftan, iiye devletlerin toplumsal ahlak degerlerinin korunmasina iliskin
haklarin1 onaylarken diger taraftan getirilen kisitlamalarin sadece ticaretin Ozgiirlestirilmesine iliskin
taahhiitlerine aykin uygulamalarina bir kilif olarak mi ileri siiriildiigiinii dogru olarak degerlendirmesinin
glicligiini ortaya koymaktadir. Bu zorluk siiphesiz ki toplumsal ahlak kavraminin taniminin
belirsizliginden de kaynaklanmaktadir. Bu makalede incelenen verilere bagli olarak varilan sonuca gore,
devletlerin toplumsal ahlak alanina giren hususlar diizenleme otonomisi ve toplumsal ahlak kavraminin
tanimin belirsizligi uluslararasi ticaret rejimlerinin yapilandirilimasina iliskin olarak temel sorunlara isaret
etmemektedir.

Anahtar Kelimeler:
Toplumsal Ahlak, Uluslararast Ticaret Hukuku, DTO, ABD-Kumar, internet Kumari.

Abstract:

In this article, the public morals exception in international trade law is examined, primarily via the
example of the US-Gambling case, the first World Trade Organization (WTO) dispute in which a public
morals exception was invoked as a justification for national restrictions placed on trade liberalization
commitments. The details of this case and its analysis strikingly display the WTO courts’ challenging task
in upholding a nation’s right to protect its public morals while assessing correctly whether relevant
restrictions are invoked merely to disguise restrictive measures in violation of their trade liberalization
commitments, given the indeterminacy of the public morals concept. This article concludes that the
scope of the autonomy of the states in regulating services trade in areas that concern their public morals
and the indeterminacy of the public morals exceptions in supranational trade regimes does not reveal
fundamental flaws in the design of those regimes as they apply to trade in services with reference to
their experiences with cross-border provision of online gambling services.

Keywords:
Public Morals, International Trade Law, WTO, US-Gambling, Online Gambling.

" Kadir Has Universitesi Hukuk Fakiiltesi Ogretim Gorevlisi.



Hazine Adina Orman Sinirlari Disina

Cikarilacak Yerlerin Degerlendirilmesi
(2/B Alanlarinin Durumu)

The Evaluation of the Land that Will be Qualified As NonForest
Land Under the Name of Treasury
(The Situation of 2/B Land)

Prof. Dr. Sebnem AKIPEK OCAL"
Levent OCAL®

Ozet:

Diinya yiizeyinde milyonlarca metrekarelik alan ormanlarla kaplidir. Bu sayede soludugumuz havanin
kalitesi artmakta ve yasanabilir ekolojik dengenin saglanmasi miimkiin olmaktadir. Ulkemizde ormanlarin
korunmasi maksadiyla, Osmanli doneminden guinimuze kadar gecen sirede cok cesitli tedbirler ve yasal
duzenlemeler getirilmeye calisilmistir. Ancak bu tedbirler ve diizenlemeler karsisinda ne yazik ki
istenilen diizeyde bir koruma saglandiginm ifade etmek zordur. Orman arazileri bilingsiz kullammlar ve
tahrip edilmeleri sonucunda yok olma tehlikesi ile kars1 karsiya kalmistir. Ormana bitisik alanlarda
gecimlerini siirdirmeye calisan insanlar yillar icinde ya orman arazilerine girerek buradaki agaclan
ortadan kaldirmislar ya da ormanlarin dogal gelisim siirecini engellemislerdir. Yapilan kadastro
calismalarinda orman olarak nitelenen vyerlerin giinumiizde artik orman vasiflarin1  kaybetmesi
neticesinde, yillardir bolge halki ile sire gelen ihtilaflarin da onlenmesi maksadiyla, bu arazilerin
vatandaslara satis1 yoluyla diizenlemeye gidilmesi 6831 sayii Orman Kanununun2/B maddesi ile
gerceklestirilmistir. Calismada orman arazilerinin durumu basta Anayasa olmak Uzere, mevcut yasal
diizenlemeler kapsaminda incelenmektedir.

Anahtar Kelimeler:
Orman Arazileri, Arazi, Tasinmaz, Kadastro, Tapu Kaydi, Miilkiyet, Kamulastirma, Orman Koylusd.

Abstract:

The surface of the Earth is covered with forests of millions of square meters of space. In this way, not
only the quality of air we breathe is increasing, but also it becomes possible to ensure the liveable
ecological balance. In order to achieve the aim of the protection of the forests, starting from the
Ottoman times till today, many precautions have been taken and several different pieces of legislation
have been enacted. But still it is impossible to reach to the desired level of protection. By destroying
through unconscious use, the forest lands were faced with danger of extinction. People trying to
maintain their livelihood in the area adjacent to the forest, in the course of time, enter the forest land
and demolish the trees or prevent the natural development of forests. Some lands, had qualified as
forest in the cadastral work, have lost their characteristics of forests and the prevention of conflict
between local people were needed. Therefore, Forestry Law (No. 6831) is intended to respond to these
needs, through the sale of these lands to citizens according to the article 2/B. In this study, the situation
of forest land is examined under the present legislation, especially considering the constitutional
provisions.

Keywords:

Forest Land, Land, Immovable Property, Cadastral, Land Registry, Ownership, Expropriation, Forest
Neighboring Peasant.

" Kadir Has Universitesi Hukuk Fakiiltesi Dekant.
" Ankara Universitesi Tasinmaz Gelistirme Anabilim Dali Doktora O8rencisi.



Tuketicinin Kiymetli Evrak ile
Borc¢lanmasi ve Sonugclari

Consumer’s Indebtedness with Negotiable Instruments and
Consequences Thereof

Prof. Dr. Mehmet BAHTIYAR"
Yrd. Doc. Dr. Esra HAMAMCIOGLU®™

Ozet:

Tiketiciler tarafi olduklar islemlerde karsilarinda bulunan satici ya da hizmet saglayicilara gére genelde
daha zayif bir konumda bulunmaktadirlar. Tiiketiciler arasindaki buyuk bir kesim, teknik bir hukuk dali
olan kiymetli evrak hukukunun ozelliklerini bilmemekte ve ancak, konuya iliskin bir uyusmazligin tarafi
olduklarinda kiymetli evrak hukuku kurallarinin 6nemini kavramaktadirlar. Calismamizda tiiketicinin
kiymetli evrak ile borc altina girmesi ve sonuclar 4077 sayili eski Tiiketicinin Korunmas1 Hakkinda Kanun
ile 6502 sayili yeni Tuketicinin Korunmas1 Hakkinda Kanun hukimleri karsilastirllarak incelenmeye
calisitmistir.

Anahtar Kelimeler:
Tiketici, Kiymetli Evrak, Defi, Tuketicinin Korunmas1 Hakkinda Kanun.

Abstract:

Consumers, are in a weaker position in consumer transactions, compared to sellers and suppliers. Since it
belongs to a technical field of law, major part of the consumers do not know the fundamental issues of
the negotiable instruments unless they face it. In this article, we aim to study consumers who are
borrowing debt with negotiable instruments and its consequences by comparing articles of former Law
no: 4407 Consumer Protection Law with latter Law no: 6502 Consumer Protection Law.

Keywords:
Consumer, Negotiable Instruments, Plea, Consumer Protection Law.

" Yeditepe Universitesi Hukuk Fakiiltesi Ticaret Hukuku Anabilim Dali Ogretim Uyesi.
T Kadir Has Universitesi Hukuk Fakiiltesi Ticaret Hukuku Anabilim Dali Ogretim Uyesi.



European and Turkish Private
International Law - Background and
Methodology"’

Dr. iur. Duygu DAMAR®

Ozet:

Milletlerarasi Ozel Hukuk alanindaki yasama calismalarinin temelinde yatan saiklerdeki farkliliklara bagl
olarak, Avrupa ve Turk yasakoyucularinin bu yasama calismalarinda benimsedikleri metodoloji de
birbirinden esasli sekilde ayrilmaktadir. Avrupa Birligi’ne lye devlet konumundaki Tirkiye, saik ve
metodolojideki bu farkliliklar1 dikkate almalidir. Bu calismanin amaci, Turkiye ve Avrupa’daki
Milletlerarast Ozel Hukuk alaninda yiiriitiilen yasama calismalarindaki saik ve metodolojik farkliliklan
karsilastirmaktir.

Anahtar Kelimeler:

Milletlerarast Ozel Hukuk, Milletlerarasi Ozel Hukuk ve Usul Hukuku Hakkinda Kanun, Milletlerarasi Ozel
Hukuk’a iliskin Avrupa Birligi Diizenlemeleri.

Abstract:

The methodological approach of the European legislator and the Turkish legislator in adopting private
international law rules differs substantially due to differences in their underlying motives. As a
candidate state, Turkey must comprehend and be aware of these differences both in motivation and in
methodology. The aim of this paper is to compare the motivational and methodological aspects in
private international law regulations in Turkey and in the European Union.

Keywords:

Private International Law, (Turkish) Code on Private International Law and International Civil Procedure,
European regulations in the field of Private International Law

"Extended version of paper presented at the Congress on Harmonization of European Private Law (28 February - 1
March 2013) held in Istanbul, Turkey and coordinated by the Law Faculty, Istanbul University and the Max Planck
Institute for Comparative and International Private Law (Hamburg/Germany).

T Dr. iur, LLM (Istanbul Bilgi), Senior Research Fellow at the Max Planck Institute for Comparative and International
Private Law in Hamburg, Germany.



Konteyner Tasimaciliginda Tasiyanin

Sorumlulugunun Sinirlandirilmasi
- Konteyner Klozu -

Limitation of Carrier’s Liability at Container Transportation

-Contain Clause
Yrd. Doc. Dr. Aslihan ERBAS ACIKEL"

Ozet:

Dinya deniz ticaretinin onemli bir bolumiu konteyner gemileri ile gerceklestirilmektedir. Son yarim
ylizyilda oldukca gelisme gosteren konteyner tasimaciligr sagladig pek cok fayda yaninda cesitli hukuki
sorunlarin dogmasina yol acmistir. Bu sorunlardan birisi, tasiyanin sorumlu oldugu bir yiik zarari meydana
geldiginde sorumlulugun sinirlandirilmasinda konteynerin mi yoksa icindeki koli ya da Unitelerin mi olciit
alinacagi olmustur. 6102 sayili Tiirk Ticaret Kanunu, bu konuya iliskin olarak uluslararasi diizenlemelerde
“konteyner klozu” olarak adlandirilan diizenlemeye yer vermistir. Bu incelemede konteyner klozunun
ortaya cikisi, uygulanma kosullari, dogurdugu hiikiim ve sonuclar ile uygulanmasi sirasinda sorunlarin
dogmasina yol acabilecegini diistindiigiimiiz bir takim meseleler ele alinacaktir.

Anahtar Kelimeler:

Tasiyan, Konteyner, Konteyner Klozu, Koli, Sinirli Sorumluluk, Unite, icindeki Belli Degil, Konismento, Sefere
Elverislilik.

Abstract:

A significant part of the World maritime trade is performed through container ships. Development of the
container transportation within last half of the century has provided several legal problems in addition
to numerous benefits that it renders. In this regard one of the problems is whether to handle the
container or the package or units inside the container to be deemed as package while limiting the
carrier’s liability if goods are damaged due to a default attributable to the carrier. Turkish Commercial
Code numbered 6102 firstly placed a provision, known as “container clause” in the international
regulations. In this study emergence of the container clause, conditions required for its application, its
legal effects and various matters to be encountered at the time of its application will be analysed.

Keywords:

Carrier, Container, Container Clause, Package, Limited Liability, Unit, Said to Contain, Bill of Lading,
Seaworthiness.

" Yrd. Doc. Dr., Hasan Kalyoncu Universitesi Hukuk Fakiiltesi Ogretim Uyesi.



Avrupa Insan Haklar1 Mahkemesi'nin
16 Eyliil 2014 Tarih ve 21163 /11 sayili
Mansur Yalcin ve Digerleri/Tiirkiye
Kararina Iliskin Degerlendirme

Assessment of The Decision of The European Court of Human
Rights; Mansur Yalcin and Others vs. Turkey 16 September
2014 and 21163/11

Prof. Dr. Mehmet AKAD"
Ars. Gor. Akasya KANSU™

Ozet:

Avrupa insan Haklarn Mahkemesi’ninzorunlu din egitimine iliskin 9 Ekim 2007 tarihli kararina ragmen,
2014 yiinda ayn1 konuda benzer bir karar verilmistir. Bu durum Tiirkiye Devletinin bu konuda cogulcu bir
yapiya halen sahip olamadigini gostermektedir.

Anahtar Kelimeler:
Egitim Hakki, Zorunlu Din Egitimi, Avrupa insan Haklari Mahkemesi.

Abstract:

Despite the previous decision of European Court of Human Rights on compulsory religious education on 9
October 2007, an other similar verdict was given on 16 September 2014. This circumstance shows that
Turkish Republic is not able to have a pluralist perspective on this issue.

Keywords:
Right to Education, Compulsory Religion Lesson, European Court of Human Rights.

" Kadir Has Universitesi Hukuk Fakiiltesi Genel Kamu Hukuku Anabilim Dali Béliim Baskant.
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