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Hatali1 Tibbi Miuidahalelerden
Kaynaklanan Tam Yargi Davalarinda
Bilirkisilik Uygulamalar1®

Expertise Practice in Administrative Actions for Damages
Arising From Wrongful Medical Interventions

Av. Abdullah HIZAL®
Doc. Dr. Serkan CINARLI®

Oz:

Tibbi miidahaleler nedeniyle ortaya cikabilecek zararlarin tazmininde, zarar gorenlerin basvurabilecegi
hukuki yol, zararin gerceklestigi yere ve hekimin hukuki statiisiine gore belirlenmektedir. Tibbi uygulama
kamu kurumlarina bagli hastanelerde veya liniversite hastanesinde yapilmissa buna bagli olarak acilacak
dava idare mahkemesinde acilmaktadir. idare mahkemesi tibbi uygulama hatasi iddias1 6zel ve teknik bir
bilgiyi gerektirdigi icin dosyayr bilirkisiye gondermekte ve verilen rapora gorev davayr coziime
kavusturmaktadir. iste davamin céziimiinde cok énemli bir yeri olan bilirkisinin tespiti cok kritik bir
karardir. Gercekten dava konusu uyusmazligi ¢coziime kavusturabilecek “bilen kisi”nin raporu hiikme esas
alinabilecek nitelikte olmalidir.

Calismada tam vyargi davalarinda bilirkisinin atanmasi, bilirkisiye basvurma yasagi, hiikme etkisi,
fonksiyonu degerlendirilmistir.

Anahtar Kelimeler:
Tibbi Miidahale, Tam Yargi Davasi, Bilirkisilik, Bilirkisi Raporunun Hiikkme Etkisi.

Abstract:

In the compensation of the damages which may arise due to the medical interventions, the legal
proceeding which the injured party may pursue is determined according to the location where the
damage is born and the legal status of the medical doctor. If the medical practice is performed in
hospitals affiliated to public institutions or in university hospitals the administrative court shall have the
jurisdiction for the cases against the damages. The administrative court appoints an expert to take care
of the file because the claims on medical malpractice require special and technical knowledge and the
court concludes the case in accordance with the report of the expert. Here the decision of the expert,
which has a crucial impact in the resolution of the case is very critical. From this perspective the report
drafted by the “expert- a qualified expert” should bear the characteristics of a report which may really
bring a resolution to the dispute. Due to the fact that the issue of expertise reporting is criticized by
almost all parties of the judicial power, the topic of this study is composed of the expert and expertise
reporting in order to enable the courts to make more precise judgments.

In the conclusion the appointment of the expert in the administrative actions for damages, the
prohibition of applying to an expert, its impact on the verdict and functions are evaluated.

Keywords:

Medical Intervention, Administrative Action for Damages, Expertise, The Qualifications of Expert.

‘izmir Universitesi Sosyal Bilimler Enstitiisi Kamu Hukuku Anabilim Dalinda hazirlanmis olan “Tibbi Uygulama
Hatalarindan Dogan Tam Yargi Davalarinda Bilirkisilik” konulu tezden retilmistir.

T Kamu Hukuku Uzmani ve Saglik Hukuku Bilim Uzmann.

* izmir Universitesi Hukuk Fakiiltesi idare Hukuku Anabilim Dali, Ogretim Uyesi.



Mental Disorder and Offending
Behaviour: A Review of Studies on
Their Relationship and Arising
Methodological Problems

Akil Hastalig1 ve Suclu Davranisi: iliskileri Uzerine Yapilan
Calismalara Iliskin Bir Derleme ve Ortaya Cikan Metodolojik
Problemler

Ars. Gor. Ceren MERMUTLUOGLU"

Abstract:

Numerous studies in the field of criminology and psychiatry demonstrate that a correlation between
mental disorder and criminal behaviour exists. It may be observed by the prison population’s
considerably higher level of mental illness records and the overrepresentation of persons with
psychiatric disorder within the criminal justice system comparing to the general population. Comorbid
alcohol and substance misuse and demographic factors such as age, sex, race, education level,
socioeconomic status, criminal tendency in the family, poor parenting may have an impact over the
relationship between mental disorder and criminal behaviour. Various research methods such as
population surveys, birth cohort studies, and longitudinal studies have been employed in order to
measure this relationship, however many of them lead problems as to generalisability. Moreover,
conceptual differences make determining such a nexus even more difficult. Evaluating the conclusions of
different studies together may provide for a more concrete correlation between two concepts.

Keywords:
Mental Illness, Criminal Behaviour, Criminality, Comorbidity.

0z:

Kriminoloji ve psikiyatri alanindaki bircok calisma akil hastaligi ve suclu davranisi arasinda bir korelasyon
oldugunu ortaya koymaktadir. Bu sonug, genel niifusa kiyasla cezaevi niifusundaki onemli dlciide yiiksek
olan akil hastalig1 orani ve akil hastaligina sahip kisilerin ceza adaleti sistemi icerisindeki fazlaca temsili
ile tespit edilebilir. Alkol ve uyusturucu maddenin amaci disinda kullanimi ve yas, cinsiyet, 1rk, egitim
seviyesi, sosyoekonomik durum, ailedeki suc islemeye meyil, kotu aile iliskileri gibi demografik
faktorlerin, akil hastalig ile suclu davramisi arasindaki iliskiye etkisinden s6z edilebilir. Bu iliskinin tespiti
amacli genel anket, dogum tarihi bazli kohort calismalar1 ve uzun vadeli calismalar gibi metotlara
basvurulmustur; ancak bu calismalarin c¢ogu sonuclarin genellestirilmesi konusunda sorunlara neden
olmustur. Buna ek olarak, terimsel farkliiklar boyle bir iliskinin varliginin tespitini daha da
zorlastirrstir.  Farkli calismalarin sonuclarinin  birlikte degerlendirilmesi, iki kavram arasindaki
korelasyonu daha somut bir hale getirebilir.

" Kadir Has Universitesi Ceza Hukuku ve Ceza Muhakemesi Hukuku Ana Bilim Dali.



Veraset ve Intikal Vergisi Acisindan
Orf ve Adete Gore Verilmesi Mutat Olan
Hediyeler

Gifts Ordinarily Given as Per Customary Practices From the
Aspect of Inheritance and Succession Tax

Yrd. Doc. Dr. Z. Ertunc SIRIN®

Oz:
7338 sayili Veraset ve intikal Vergisi Kanunu’nun istisnalar kenar baslikli 4. maddesinin 1. fikrasinin c

bendinde yer alan hediyelere iliskin istisnada “orf ve adet”e yapilan atif iki acidan ilgin¢ ve dikkat
cekicidir:

Birincisi orf ve adete gore verilmesi mutat olan hediyelerden ne anlasilmasi gerektigidir. Bunun otesinde,
ikinci olarak, orf ve adetlerin bir vergi hukuku kaynagi olarak ele alinmalan ilke olarak s6z konusu
olmamakla birlikte bu dizenlemede bu ilkeden sapilmis olmasidir.

Anahtar Kelimeler:

Veraset ve intikal Vergisi, istisna, Orf ve Adet, Vergi Hukukunun Kaynaklari.

Abstract:

The reference made to “customary practices” with respect to the exception for gifts provided under
clause (c) of the first paragraph of Article 4 entitled “Exceptions” of the Law on Inheritance and
Succession Tax No. 7338 is both interesting and considerable in two aspects:

The first consideration is what to be understood from the gifts which are ordinarily given as per
customary practices. Further, the second consideration is that, although in principle customary practices
are not considered as a source of tax law, this provision diverges from this principle.

Keywords:

Inheritance and Succession Tax, Exception, Customary Practices, Sources of Tax Law.

" istanbul Universitesi Hukuk Fakiiltesi, Mali Hukuk Anabilim Dali (ertunc@istanbul.edu.tr)



Internet Bankacilik Hizmetlerinin
Saglanmasina Yonelik Borcun Ifasinda
Mobil Haberlesme (GSM) Sirketinin
Hukuki Konumu ve Banka ile Mevduat
Sahibine Karsi Sorumlulugu

Mobile Communication (GSM) Operator’s Legal Position in
Performance of Obligation for Internet Banking Services and its
Liability Against the Bank and Account Holder

Dr. Osman ACIKGOZ"

Oz:

internet lizerinden bankacilik islemlerinin gerceklestirilebilmesi icin bankalarca belirlenen bir takim
giivenlik asamalarnin kullanic1 tarafindan dogru bilgiler girilerek basariyla tamamlanmasi (gecilmesi)
gerekmektedir. Bu durum, bankanin web sayfasi Uzerinden mevduat hesabina erisim icin zorunlu bir
surectir.  Aksi  takdirde  mevduat sahibi, internet Uzerinden bankaciik islemlerini
gerceklestiremeyecektir. S0z konusu giivenlik asamalarinin en onemli ve son halkasi, tek kullanimlik
dinamik (hizl1) SMS sifresidir. Zira mevduat sahibi, diger giivenlik asamalarin1 basariyla tamamladiktan
sonra guivenlik halkasinin son ve en onemli asamasinda tek kullanimlik giivenlik sifresini sisteme girip
bankadaki hesabina erisimi ancak saglayabilmektedir. Boylece bankacilik islemlerini internet {izerinden
gerceklestirebilme imkanina kavusmaktadir. Uygulamada kotl niyetli lclincii kisiler, mevduat sahibinin
kisisel bilgilerini hukuka aykin cesitli yontemlerle ele gecirdikten sonra diizenledikleri sahte kimlikle
GSM sirketinin bayisine giderek, GSM hattinin gercek sahibi gibi kendisini tanitip sim kartin bozuldugu ya
da kaybedildigi gerekcesiyle yeni bir sim kart cikartmaktadir. Bununla, misterinin banka hesabina erisimi
icin zorunlu olan guvenlik sifresini ele gecirdikten sonra kisa bir sure icerisinde bankadaki mevduati
onceden anlastiklar kisilerin hesabina aktararak haksiz cikar (menfaat) elde etmektedirler. Hukuka
aykir bu durumun sonradan farkina varan musteri, bilgisi ve onay1 disinda bankadaki mevduatinin tc¢tincu
kisilerin hesabina internet bankacilig yoluyla aktarildigin1 (hesabinin bosaltildigin) ileri siirerek, ugradig
zararin giderilmesi icin hem bankaya hem de tek kullanimlik giivenlik sifresinin iletisim ag1 lizerinden
gonderilmesine aracilik eden GSM sirketine kars1 zararin tazmini amaciyla dava acmaktadir.

Anahtar Kelimeler:

internet Bankaciligi, Mevduat, GSM Sirketi, ifa Yardimcisi, Sézlesmenin Geregi Gibi ifa Edilmemesi, Tazminat
Sorumlulugu.

Absract:

Users need to pass a number of security checks defined by banks to be able to make web-based banking
transactions. This is a prerequisite for reaching savings account through relevant bank’s web page.
Otherwise, account holder cannot make banking transactions via internet. The final and the most
significant of these security steps is one-time dynamic (speed) SMS password. Account holders, having
successfully passed other security checks, can reach their bank account upon entering their one-time
security password, the final and the most critical of these security steps. In this way, they manage to
make their banking transactions via internet. It is seen that third parties acting in bad faith, get account
holder’s personal data in various illegal ways, issue false identity cards, visit GSM operator agents with
such false identity cards and claim that their sim-cards are lost or broken down and get another sim-card
issued. In this way, they reach customer’s security password, required for access to customer’s bank

" Avukat, istanbul Barosu.



account, and transfer, in a short time, the savings in the account to accounts of other parties with whom
they cooperate, and they have unjust gains. Recognizing such illegal action afterwards, customers file
suits for compensation of damages against both the bank and GSM operator, which transmits one-time
security password through its network, claiming that their savings have been transferred (emptied) to
third parties via internet banking without their knowledge and consent.

Keywords:
Internet Banking, Savings, GSM Operator, Assistant Performer, Non-Performance of a Contract, Liability From
Damages.



Uluslararasi Ticaret Hukuku ve
Uluslararas1 Yatirnm Hukuku
Etkilesimi:

Devletin Saghk  Sebebiyle
Diuizenleme Getirme Hakki

International Trade Law and International Investment Law
Interaction: State’s Right to Regulate on Health Reasons

Dog. Dr. Pinar KARACANO®

Oz:

Uluslararasi ticaret hukuku ve uluslararast yatirim hukuku ayri olarak dogmus ve gelismis olsa bile
birbiriyle etkilesim halinde olan aslinda i¢c ice gecmis iki hukuk sistemidir. Dolayisiyla ulusal
duzenlemelerin iki sistem icinde de sonuclari vardir. Bununla birlikte doktrinde vyeterli calisma
bulunmamaktadir. Ulusal diizenlemeler acisindan, iki sistemin ayn1 anda degerlendirilmedigi durumda,
devletin uluslararast sorumlulugu dogacagindan, s6z konusu etkilesimin ulusal diizenlemeler Uzerindeki
etkisi 6nemli hale gelmektedir. Bu calisma, doktrindeki sz konusu boslugu doldurmay1 amaclamaktadir.
Calisma, devletin saglik sebebiyle diizenleyici islemler yapmasi konusu sinirlar icinde uluslararasi ticaret
ve uluslararasi yatinm hukuku arasindaki etkilesim tartisilacaktir.

Anahtar Kelimeler:

Uluslararasi Ticaret Hukuku, Uluslararast Yatirim Hukuku, Devletin Diizenleme Hakki, insan Sagligi, Diinya Saglik
Orgiitii.

Abstract:

International trade law and international investment law although developed separately have affected
each other and there is interaction between the systems. Hence national regulations will have
consequences in both systems. Once a national legislation is adopted if the two systems are not taken
into consideration the State might have international responsibility. Contrary to the importance of the
topic there are not enough studies in the area. This paper aims to fill this gap. The scope of the paper
will be limited to the interaction between international trade law and international investment law on
state’s right to regulate based on health reasons.

Keywords:

International Trade Law, International Investment Law, Right to Regulate, Human Health, World Health
Organization.

" Dokuz Eyliil Universitesi, isletme Fakiiltesi, Uluslararasi iliskiler Bolimii, Devletler Hukuku Anabilim Dali, Ogretim
Uyesi. (Milletlerarasi Ozel Hukuk Docenti)
" Bu calisma Tiibitak 2219 bursuyla bulundugum Londra, Brunel Universitesinde yapilmstir.



Turkiye’deki Suriyelilerin Giincel
Hukuki Durumu

Current Legal Situation of the Syrians in Turkey

Doc. Dr. Ceyda SURAL"

Oz:

Ulkemizde sayilari giderek artan Suriyelilerin hayatlarimizin bir parcasi haline geldigi bir gercektir.
Suriyelilerin hukuki statusu, Turkiye’deki haklari, gelecekleri konusunda cesitli goruis ve endiseler devam
ederken, son giinlerde Suriyeliler Avrupa Birligi ile yapilan vize muafiyeti goriismelerinin de konusunu
olusturmustur. Bu konular televizyon, gazete ve sosyal medyada yer alan bircok haberde vyer
bulmaktadir. Bu calismanin amaci, bir yandan, su anda Turkiye’de bulunan Suriyelilerin hukuki statusu
nedir, Tiirkiye’de hukuki haklari nelerdir konularinda hukukcu goziiyle teorik bilgi vermek; diger yandan
da Avrupa Birligi’ne vizesiz giris meselesi ile Suriyeliler probleminin hukuki baglantisini ortaya koymaktir.

Anahtar Kelimeler:
Suriyeliler, Yabancilar ve Uluslararasi Koruma Kanunu, AB - Tiirkiye Geri Kabul Anlasmasi, Vize Muafiyeti.

Abstract:

We have already acknowledged that Syrians are part of our lives and their numbers are growing each
day. While different opinions and concerns are raised about the legal status, rights and future of the
Syrians; they have also formed the main topic of waiver of visa negotiations with the European Union.
These matters are, nowadays, main subjects of news on TVs, newspapers and social media. The aim of
this study is to provide theoretical information on the legal status and legal rights of the Syrians under
Turkish law; and to reveal the legal connection between the ongoing waiver of visa negotiations with the
European Union and the Syrians problem.

Keywords:
Syrians, Foreigners and International Protection Law, EU - Turkey Readmission Agreement, Waiver of Visa.

" Kadir Has Universitesi Milletlerarast Ozel Hukuk Ana Bilim Dali Ogretim Uyesi.



