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Derrida'nin Siyaset Felsefesi: Schmitt
ve Benjamin Uzerinden
Bir Degerlendirme

Derrida’s Political Philosophy: An Assessment Over Schmitt
and Benjamin

Ars. Gor. Yahya Berkol GULGEC<*>

Oz:

Bu makale Jacques Derrida’nin dekonstriksiyonu tarafindan 6ni acgilan politik olasiliklari arastirmak-
tadir. Derrida’nin siyaset felsefesine dogrudan deginmemesi bu amaca ulasilmasini giiclestirmektedir.
Ancak Derrida, Carl Schmitt ve Walter Benjamin gibi énemli figurlerin felsefelerini dekonstriksiyona
ugratmaktan cekinmemistir. Bu nedenle, Derrida’nin Schmittci ve Benjaminci felsefeleri ele alisinin in-
celenmesi dekonstriiksiyonun siyaset acisindan konumlandirilabilecegi bir alan saglayabilir. Fakat, bdyle
bir caba buyuk ihtimalle basarisiz olacaktir. Nitekim, herhangi bir dekonstriiksiyon ¢abasi dekonstraktif
bir okuma veya metin seklinde ortaya ¢ikar ve bu tir bir dekonstruksiyon ¢abasinin tekrar dekonstrik-
siyona ugratilmasi mimkundir. Yine de bu tespit yalnizca dekonstriiksiyonun nihal bir siyasi ugraginin
olmadigi anlamina gelmektedir.

Anahtar Kelimeler:
Jacques Derrida, Siyaset Felsefesi, Dekonstriksiyon, Carl Schmitt, Walter Benjamin.

Abstract:

This article inquires into political possibilities opened up by Jacques Derrida’s deconstruction. The
fact that Derrida did not contact political philosophy directly renders the task at hand difficult to
accomplish. Nevertheless, Derrida has applied deconstruction to the political philosophies of important
figures like Carl Schmitt and Walter Benjamin. Therefore, examining Derrida’s account of Schmittian
and Benjaminian philosophies may provide an area where deconstruction can be located in terms of
politics. Such effort will however most likely fail since any effort of deconstruction has to appear as
deconstructive reading or text and it is possible to further deconstruct a deconstructive effort. Still,
such determination only means that deconstruction does not have a terminal political resort.

Keywords:
Jacques Derrida, Political Philosophy, Deconstruction, Carl Schmitt, Walter Benjamin.
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Hekimin Oldirme ve Yaralama
Suclarindan Sorumlulugu

The Physician’s Responsibility for Manslaughter and Injury
Serpil OZCAN(*)

Oz:

Ginumiizde teknolojik gelismelerle birlikte tip alaninda ¢ok hizli ilerlemeler gériilmektedir. iletisimin-
de bu hizli gelismelere dahil olmasiyla birlikte, insanlarin sagliklarina kavusma beklentileri son derece
ylikselmis ve “hekimin iyilesme garantisi vermemesi” kaidesi unutulmustur. Buna paralel, hekimler aley-
hine sikayet ve dava surecleri de ciddi oranda artmistir. Bu durum hekimlerin uzmanhk tercihlerini dahi
etkiler boyuta gelmistir. Boylesi bir durumda, hukuka uygun tibbi miidahalenin varligi, tim zamanlardan
daha ¢ok 6nem arz eder olmustur. Ceza hukuku badlaminda hekimin éldirme ve yaralama suclarindan
sorumlulugunu ele alacagimiz calismamizda, oncelikle tibbi mudahale ve hukuka uygunluk kosullarini
irdelemek sureti ile hekimin, meslegi geregi karsilastigi olaylarda cezai sorumlulugunun ortadan kalka-
cag! durumlara acikhk getirilmeye calisilacaktir.

Anahtar Kelimeler:
Oldiirme, Tibbi Miidahale, Yaralama, Hukuka Uygunluk Nedenleri, ihmali Davranis.

Abstract:

Nowadays with the surge of technological developments the field of medicine seems to be growing
faster than ever. With the involvement of rapid developments in communication, people’s expectation
of rehabilitation of their health has considerably increased and they have forgotten that “the physician
does not establish a healing guarantee” to their patients. Parallel to this, complaints and lawsuits
against physicians have increased in serious numbers. This situation has even affected the preferences of
physicians in choosing their field of specialization. Thereby, the presence of lawful medical intervention
has become more important than ever. In the context of criminal law, while considering the responsibility
of physicians for the acts of manslaughter and injury, this article will try to clarify the conditions of
lawful medical intervention and legal compliance, thereby identifying the situations when physicians’
criminal liability are lifted.

Keywords:
Manslaughter, Medical intervention, Injury, Causes of Legal Compliance, Negligent Offenses.
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Arabuluculugun Ticari Uyusmazliklara
Sundugu Avantajlar ve Bu Avantajlarin
Etkin Kullanimina lliskin Oneriler

Advantages Granted to Commercial Disputes by Mediation and
Advises Regarding the Efficient Use of these Advantages

Zeynep TUNCER<*>

Oz:

Arabuluculuk, tlkemizde son yillarda gelismeye baslamis bir alternatif uyusmazlik ¢6zim ydntemidir.
Bununla birlikte, giinimizde, arabuluculuk, yogun olarak isgi-isveren uyusmazliklarinda uygulanmakta-
dir. Bu sebeple, ticari uyusmazliklarin ¢oziimiinde de arabuluculugun neden tercih edilmesi gerektiginin
aciklanmasinda yarar vardir.

Arabuluculuk, devlet yargisina goére, ticari uyusmazlik icinde olanlara zamandan ve masraftan tasarruf
sunmakta ve ayrica, onlarin menfaatlerine uygun olarak, ticari uyusmazhgin tam bir gizlilik icinde ¢o-
zUmlenmesini saglamaktadir.

Ancak, ticari uyusmazlik icinde olan taraflarin arabuluculugun sundudu bu avantajlardan tam olarak
fayda saglayabilmeleri icin, arabuluculuk s6zlesmelerini ve arabuluculuk tutanagini dogru bir sekilde
duzenlemeleri gerekir.

Anahtar Kelimeler:

Ticari Arabuluculuk, Arabulucu, Online Arabuluculuk, Arabuluculuk S6zlesmesi, Arabuluculuk Tutanag, icra
Edilebilirlik Serhi.

Abstract:

Mediation is an alternative dispute resolution method developed in our country in recent years.
Nowadays, mediation is intensively used in employees-employers disputes. This is why it is important to
explain why mediation should also be preferred in the resolution of commercial disputes.

When compared to judicial courts, mediation saves time and cost and also, in line with the parties’
benefits, ensures resolution of commercial disputes in strict confidentiality.

However, in order that the parties in commercial dispute may benefit from those advantages to the
fullest extent, they have to correctly prepare their mediation agreement and mediation report.
Keywords:

Commercial Mediation, Mediator, Online Mediation, Mediation Agreement, Mediation Report, Annotation on
Enforceability.
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Prohibition of Slavery and Forced
Labour in the Light of ECHR and the
Case Law

Turkce Baslik

Selen UNCULARN

Abstract:

The right to work freely is a human right which must be protected and enforced in the most efficient
and progressive manner for achieving social justice. Within this context, there are several international
instruments and organizations which aim to prohibit forced labour and slavery. One of these instruments
is European Convention on Human Rights which includes prohibition of slavery and forced labour under
Article 4. Pursuant to this article; slavery including human trafficking, servitude and forced or compulsory
labour are prohibited whereas some activities are delimited from the scope of forced or compulsory
labour, namely work during detention or conditional release, military service or substitute civilian
service, service required during an emergency or calamity and normal civic obligations. Article 4 also
requires High Contracting States to fulfil positive obligations such as having appropriate legislative and
administrative framework, protective measures and providing an effective, independent and prompt
investigation besides negative obligation not to cause any violations. In this study, Article 4 of ECHR will
be examined in detail with dramatic cases brought before the European Court of Human Rights which
must play a significant role in guiding to fairer and freer working conditions together with international
organizations like International Labour Organization, United Nations and Council of Europe as well as
European Committee of Social Rights and European Court of Justice.

Keywords:

Prohibition of Forced Labour, Slavery, Human Trafficking, Compulsory Labour, European Convention on Human
Rights.
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1041 Selen UNCULAR

Oz:

Ozgiirce calisma hakki, sosyal adaletin saglanmasi adina en etkili ve ilerici sekilde korunmasi ve uygu-
lanmasi zorunlu bir insan hakkidir. Bu baglamda, zorla ¢alistirmayi ve koleligi yasaklamaylr amagclayan
cesitli uluslararasi belgeler ve kuruluslar s6z konusudur. Bahsi gecen belgelerden biri olan Avrupa insan
Haklan Sézlesmesi’nin 4. maddesinde kélelik ve zorla calistirma yasagi diizenlenmistir. isbu madde
geregince; insan ticaretini de iceren kolelik, kulluk ve zorla calistirma veya zorunlu ¢alisma yasaklanir-
ken, tutukluluk sirasinda veya sarth tahliye boyunca yapilan is, askeri hizmet veya ikame baskaca bir
hizmet, toplumun hayat veya refahini tehdit eden kriz veya afet hallerinde gerekli gorilen her hizmet
ve olagan yurttaslik yikimlilikleri kapsamina giren her tirli galisma veya hizmet, 4. madde anlaminda
zorla ¢alistirma veya zorunlu ¢alisma kapsaminin disinda tutulmustur. Anilan madde aynca Yuksek Soz-
lesmeci Taraflarin uygun yasal ve idari bir sistem ile koruyucu tedbirlere sahip olma, etkili, bagimsiz ve
hizh tahkikat saglama ve hicbir ihlale sebebiyet vermeme yukimliliklerini yerine getirmelerini gerek-
tirmektedir. Bu calismada AiHS m.4, daha adil ve 6zgiir calisma kosullarinin olusmasinda rehberlik icin
Uluslararasi Calisma Orgiitii, Birlesmis Milletler ve Avrupa Konseyi gibi uluslararasi kuruluslar ve Avrupa
Sosyal Haklar Komitesi ve Avrupa Adalet Divani ile birlikte dnemli bir rol Ustlenmesi gereken Avrupa
insan Haklan Mahkemesi tarafindan karara baglanan carpici davalar eslijinde detaylica incelenecektir.

Anahtar Kelimeler:
Zorla Calistirma Yasagi, Kélelik, insan Ticareti, Zorunlu Calisma, Avrupa insan Haklari Sézlesmesi.



Turk Borclar Kanunu'nun 603. Maddesi
Cercevesinde Aval ve Kefalet Huktumleri

ingilizce Baslik

Ars. Gor. Halil Ahmet YUCE<*>

Oz:

Turk Borglar Kanunu’nun 603. maddesi kefalet sdzlesmesinin sekline, kefil olma ehliyetine ve esin izni-
nin alinmasina iliskin hikimlerin sahsi teminat sonucu doguran tiim sézlesmelere, isimlerine bakilmak-
sizin, uygulanacagini éngérmektedir.

TBK 603 hiikmiinun yarirluge girmesiyle beraber doktrinde ve yargida biyik tartismalar yasanmistir. Bu-
nun sebebi esasen maddenin lafzindan net bir sonuca varilamamasi ve dzellikle de maddenin kapsamina
avali alip almadiginin belirsiz olmasidir.

Bu calismada, avalin Turk Ticaret Kanunu’ndaki 6zel hiikkiimlerin varhigina ragmen kefalet sézlesmesiy-
le olan benzerlikleri ve amacg ortakligi sayesinde olusan yakinlik nedeniyle kefalete iliskin hikimlerin
genel hikim olarak avale de uygulanip uygulanmayacagi tartisilmistir. Turk Ticaret Kanunu’nda avalin
sekline iliskin 6zel hikimlerin varhigi nedeniyle, kefaletin seklin iliskin hikimler avale uygulanmamali-
dir. Buna karsin, avalist olma ehliyetine iliskin kanunda 6zel bir dizenleme bulunmadigi icin kefil olma
ehliyetine (ve esin izninin alinmasina) iliskin hukimler avale de uygulanmalidir.

Son olarak; TBK 603 hikmi hicbir ayrima gitmeksizin Borg¢lar Kanunu’nda kefalete iliskin 6ngoérilen hi-
kiimlerin tamaminin yukarida tarifi verilen tim sézlesmelere uygulanacagini 6ngordigi icin, esin izninin
hangi durumlarda alinmayacagi gibi 6zel konulari diizenleme altina alan hikimler de avale uygulanma-
lidir. Bir baska deyisle; kefalet stzlesmelerine iliskin hikimler, sekli diizenleyen hikimler haricinde,
avale bir bitlin olarak uygulanmalidir.

Anahtar Kelimeler:

Aval, Aval Verme Ehliyeti, Tirk Hukuku’nda Aval ve Kefalet S6zlesmeleri.
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Abstract:

Article 603 of the New Turkish Code of Obligations stipulates that provisions regarding to procedure to
make a bailment contract, capacity to be bailsman and obligation to obtain the spouse’s consent shall
be applied to ali contracts that causes persons to undertake personal responsibility, regardless of the
contracts’ name or title.

After the enactment of the Article 603, major debates occurred both in doctrine and Turkish
Jurisprudence. The reason behind this conflict was the wording of Article 603, since it was too vague
and unclear vvhether the Article also comprised the aval (bili guarantee) of negotiable instruments.

in this study, it is discussed that; despite the special provisions in Turkish Code of Commerce for aval, due
to the strong similarity and purposive connection betvveen aval and bailment contract, the regulations
in Turkish Code of Obligations on bailment contracts can be applied to aval proceedings as lex generalis.
However, due to specific stipulations on aval’s form, provisions on bailment contracts’ form will not
be applied to aval. Contrary to this, since there is no specific stipulation for capacity to be avaliste in
Code of Commerce, regulations on capacity to be bailsman (and obtainment of spouse’s consent) will
be applied to aval.

Finally, since the Turkish Code of Obligations Article 603 stipulates the application of abovementioned
regulations to other personal assurance contracts as a whole, specific provisions that regulates the
points such as the situations vwhere the avaliste’s spouse’s consent is not sought shall be applied to
aval as wvell. in other words, the provisions of bailment contract will be applied to aval in its entirety,
excluding the provisions that are related to form of the transaction.

Keywvords:
Aval, Capacity to be an Avaliste, Aval and Bailment Contracts in Turkish Law.



