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Prof. Dr. Mustafa Dural Hocamiz igin

Prof. Dr. Mustafa Dural Hocamizin 6grencisi olamadim. Birlikte ¢alismak onuruna da eriseme-
dim. Ancak meslektaslari, dégrencileri ve dostlarinin Ona duyduklari buyik saygl ve i¢cten sevginin

yakin tanigiyim.

Prof. Dr. Mustafa Dural Hocamiz, istanbul, Marmara, Yeditepe Universiteleri Hukuk Fakilteleri-
nin ardindan, Kadir Has Universitesi Hukuk Fakiiltesi'nde, kurulusundan itibaren gérev yapti. Hukuk
Fakiltesi'nin kurumsallasmasi ve buglnki itibarlh konumuna gelmesinde biyuk rol oynadi. Fakulte
Yonetim Kurulu tyeligi, Ozel Hukuk Bolum Baskanhgi, Medeni Hukuk Anabilim Dal Baskanhgi gorev-
lerinin yani sira Universite Senatosu'nda Hukuk Fakultesi temsilciligi gérevini de yiritti.

Ona saygl ve hayranlhik duyan meslektaslari ile 6grencilerinin bir agizdan soyledikleri, benzer
bicimde kagida doktikleri, yorulmak bilmeyen, daima yiksek tempoyla calisan, mikemmeliyetgi,
titiz ve 6rnek bir akademisyen oldugu idi. Sinavlarda da mikemmeli aramis, akademik nitelik ko-
nusundaki 6dinstz durusu, égrencilerinin ona yonelik icten ve kosulsuz saygl ve sevgisine engel
olusturmamisti. Saghginin bozuldugu donemde bile yogun calismalarina devam etmisti. Hocalarin
hocasi Prof. Dr. Mustafa Dural, bu 6zellikleriyle gercek bir bilim insani olmasinin yani sira, bir kitap
dostu ve dusklin, son derece bilgili bir klasik miizik sever olarak da tanindi. Gergek bilim insani Prof.
Dr. Mustafa Dural Hocamiz, ayni zamanda degerli bir kltir insaniydi da.

Kaybi, Fakiltemiz ve tum hukuk camiasi icin biylik bir bosluk yaratan Prof. Dr. Mustafa Dural
Hocamizin anisi édninde bir kez daha egilir, Dural Ailesi'ne, meslektaslarina, dostlarina ve sevgili

ogrencilerine saygilarimi sunarim.

Prof. Dr. Tugrul KATOGLU
Kadir Has Universitesi Hukuk Fakiiltesi Dekani
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Turk Ceza Kanunu'nda Aile Hukukundan
Kaynaklanan Yukumlalugun ihlali'l

Breach of Obligations Deriving from Family Law According
to the Turkish Criminal Code

Dr. Ogr. Uyesi Aysun ALTUNKAS

Oz:

Aile hukukundan kaynaklanan yukimlaliklerin ihlali sugu, 765 sayili milga Tirk Ceza Kanunu’nda yer al-
mayan yeni bir sug¢ tipidir. Kanunkoyucu s6z konusu sugu, 5237 sayili Turk Ceza Kanunu’nun Aile Dizenine
Karsi Suclar baslikh sekizinci béliminde, 233. maddede dizenleme yoluna gitmistir. Maddenin bashgina ba-
kildiinda, aile hukukundan kaynaklanan yikiumlultuklerin ihlali seklinde tek bir sucun dizenlendigi izlenimi
edinilse de, aslinda maddede aile hukukundan kaynaklanan bakim, egitim veya destek olma yukimluliklerin
ihlali; gebe kadinin terki ve ¢ocugun ahlak, guvenlik ve saghgini tehlikeye sokma suclari dizenlenmektedir.
S6z konusu sug tipleri, hem maddenin kaleme alinisinda kanunkoyucunun kavramsal tercihleri ve bu bag-
lamda Tirk Medeni Kanunu’na yapilan yollamalar, hem de maddenin yorumlanmasi noktasinda 6gretide ileri
surllen farkh goérisler nedeniyle tartismaya acgik bir dizenleme niteligindedir. TCK’nin 233. maddesinde
duzenlenen suglardan birinci fikrada hikim altina alinan aile hukukundan kaynaklanan bakim, egitim veya
destek olma yukimlalaganin ihlali sugu, s6z konusu yiukimlaliklerin kapsaminin net olmamasi, bu nedenle
de kanunilik ve belirlilik ilkesine aykiri oldugu gerekgesiyle iptal istemiyle Anayasa Mahkemesi’nin 6niine go-
turidlmis, ancak Anayasa Mahkemesi bu iptal talebini reddetmistir. Bu ¢alisma kapsaminda s6z konusu suglar,
batun unsurlariyla ayrintili olarak ele alinmaya; maddenin &zellikle tartismali hususlari noktasinda ortaya
cikan gorus ayriliklar: aksettirilmeye ve bu kapsamda goris ve degerlendirmelerde bulunulmaya ¢ahsiimistir.

Anahtar Kelimeler:

Aile Hukukundan Kaynaklanan Yukumliliikler, Bakim, Egitim veya Destek Olma Yikimlultginun ihlali, Gebe
Kadinin Terki, Cocugun Ahlak, Guvenlik ve Saglidinin Tehlikeye Sokulmasi.

Abstract:

The crime of breach of obligations deriving from family law is a new type of crime that has not been
stipulated under the repealed 765 no. Turkish Criminal Code. The lawmaker has foreseen this crime
under article 233 of 5237 no. Turkish Criminal Code’s eighth section Crimes Against Family Order. When
taken a glance at the title of the article, it might be perceived as if there was a single crime of breach
of obligations deriving from family law. However, the article points out violation of care, education or
support obligations; abandonment of pregnant woman; and endangerment of morality, security and
healthiness of the child. These crimes have become highly debatable because of the way it has been
stipulated pursuant to the conceptions of the lawmaker and also the high amount of civil law references
the crimes themselves count upon. All these issues eventually lead to different areas of discussion and
opposing opinions in the academic teachings as well. Additionally, the first paragraph of art. 233, which

& Bu calisma, Lisans 6grenimim sirasinda Medeni Hukuk ve Miras Hukuku derslerini kendisinden alma serefine eristigim,
Saygideger Hocam Prof. Dr. Mustafa Dural’in aziz hatirasina ithaf olunur.

() Kadir Has Universitesi Hukuk Fakiltesi Ceza ve Ceza Muhakemesi Hukuku Anabilim Dali Ogretim Uyesi,
aysun.altunkas@khas.edu.tr
Yayin Kuruluna Ulastigi Tarih: 15.03.2018 / Kabul Tarihi: 29.03.2018
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lays the foundations for violation of care, education or support obligations deriving from family law,
has been petitioned for annulment at the Constitutional Court because of its breaches of principles of
legality and certainty. Nevertheless, the Constitutional Court rejected the petition. This article will deal
vvith the aforementioned crimes and ali of the elements of these crimes, while carefully underlining and
evaluating the debatable issues and opposing opinions surrounding these crimes.

Keywvords:

Obligations Deriving from Family Law, Violation of Care, Education or Support Obligations, Abandonment of
Pregnant Woman, Endangerment of Morality, Security and Healthiness of the Child.

Kadir Has Universitesi |Hukuk Fakiltesi Dergisi |AraI|k 2017 |Cilt: -Sayl 2



Rudolfvon Jhering und Uber die
,Uber die Entstehung des Rechtsgeftihls

Rudolf von Jhering and on the “The Origin of the Sense of Justice”
(Uber die Entstehung des Rechtsgefiihls)

Privat. Doz. Dr. jur. Dr. Altan HEPER®

Zusammenfassung:

Rudolf von Jhering war ein wichtiger Jurist des 19. Jahrhunderts. Er hat Werke im Bereich des
romischen Rechts, der Rechtsgeschichte, des Zivilrechts und der Rechtsmethodologie verfasst. Culpa in
contrahendo als eine zivilrechtliche Institution war seine Idee. Jhering ist als ein Teil der soziologischen
und historischen Schule anzusehen. In der ersten Periode seines Berufslebens schrieb er sein bekanntes
Buch ,,Geist des romischen Rechts auf den verschiedenen Stufen seiner Entwicklung* (1852-1865).
In dieser Zeit stand er unter dem starken Einfluss von Savigny. In der zweiten Periode war Jhering
entschieden gegen seine eigenen alten Konzepte der historischen Schule und gegen die Konzepte von
Savigny, Jhering hat seine neuen Konzepte durch die sozialen Interessen von Menschen begriindet. Nach
Jhering haben diese soziale Interessen moralische Bezlige. Dieses neue Konzept widersprach erheblich
der historischen Schule.

Die Grundideen des Artikels ,,Uber die Entstehung der Rechtsgefiihle® sind folgendermaBen: Das
Rechtsgefihl ist nicht angeboren. Es basiert auf dem geltenden Recht. Das Rechtsgefihl ist aber eine
Widerspiegelung des Rechts der Menschheit. Des Weiteren entwickelt sich das Recht mit der Hilfe von
Zwecken, die auf der Grundlage der Gerechtigkeit basieren. So wird das Rechtsgefiihl eine normative
Instanz fur die Kontrolle des Rechts.

Schlagworter:
Rudolf von Jhering, Savigny, das Rechtsgefiihl, Zweck im Recht, soziologische Aspekt des Rechts.

Summary:

Rudolf von Jhering is an important lawyer of the 19. Century. He wrote papers in the field of roman law, the
history of law, the civil law and the methodology of law. Culpa in contrahendo (a construction of contract
law) is his idea. He was a part of the modern sociological and historical school of law. In the first period of
his life and career, he wrote his famous work, “Geist des romischen Rechts auf den verschiedenen Stufen
seiner Entwicklung” (1852-1865). In this period, he was under a dominant influence of Savigny. In the
second period, Jhering was diametrically opposed to his old concept and Savigny.

The main ideas of the article “on the origin of the sense of justice” are below: The sense of justice
is not native. It is based on the valid law. But it is a reflexion of the law in mankind. The law develop
further with the help ends, which are based on the principles of the justice. Thus the feeling of law is
a normative control instance for the law.

Keywords:
Rudolf von Jhering, Savigny, The Feeling of Law, End of Law, The Sociological Dimension of Law.

& Juristische Fakultat der Universitat Ozyegin, Lehrbeauftragter an der Universitat Tubingen-Deutschland.
Yayin Kuruluna Ulastigi Tarih: 06.01.2018 / Kabul Tarihi: 23.03.2018
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Imtiyazli Pay Sahipleri Ozel Kurulu

Special Board of Preferential Shareholders

Ars. GOr. Yavuz Can ASLAN™

Oz:

imtiyazli pay sahipleri 6zel kurulu hakkindaki 454. madde, 6102 sayili Tiirk Ticaret Kanunu’nun (“TTK”)
getirdigi muhtemelen en tartismal yeniliktir. Yine de TTK’nin bu diuzenlemesi, ayni konu milga 6762
saylll Ticaret Kanunu’nda da dizenlendigi icin, kokli bir reform olarak gérilmemelidir. Her iki duzen-
lemeye gdre de imtiyazli pay sahiplerinin haklarini ihlal eder nitelikteki bir genel kurul karari, bu pay
sahiplerinden tesekkul eden 6zel bir kurulca onaylanmadikca icra edilemez. Yeni dizenleme, bu kuralin
uygulanmasinda izlenecek mekanizmayi sekiz fikra dahilinde ortaya koymaktadir. Milga kanunun bazi
hususlardaki sessizligi neticesinde izlenmesi gereken mekanizma 6gretide tartismalar dojurmaktaydi.
Diger yandan, konunun karmasikhgi sebebiyle, yeni dizenleme de baska tartismalari beraberinde ge-
tirmeye yatkindir. Bu makalede yeni dizenleme kapsaminda dogabilecek doktrin tartismalari ortaya
konulacak ve ¢dzum o&nerileri sunulacaktir.

Anahtar Kelimeler:
Ozel Kurul, imtiyazli Pay Sahibi, imtiyazli Pay, Esas Sézlesme Degisikligi, Hak ihlali.

Abstract:

Article 454 setting forth the special board of preferential shareholders is arguably the most debatable
new provision introduced by the Turkish Commercial Code numbered 6102 (“TCC”). Nevertheless, this
provision of the TCC shall not be regarded as a radical reform as the same provision was also set out in
Article 389 of the abrogated Commercial Code numbered 6762. According to both provisions, a decision
of the general assembly that has the effect of breaching the rights of preferential shareholders cannot
be executed unless it is approved with a decision at a special meeting to be held by the said preferential
shareholders. The new provision explains in detail, with eight sub-articles, the mechanism to be pursued
to apply this rule. Such a mechanism was subject to discussions among legal scholars as the former
Commercial Code was silent thereon. On the other hand, the said new provision is also likely to bring
about other discussions given the complexity of the issue. This paper humbly aims at pinpointing the
possible scholarly disputes that may arise out of the new provision and suggests an answer to each.

Keywords:
Special Board, Preferential Shareholder, Preferential Share, Modification of Articles of Association, Breach of Right.

*> Kadir Has Universitesi Hukuk Fakiiltesi, Ticaret Hukuku Anabilim Dali Arastirma Gorevlisi,
yavuz.aslan@khas.edu.tr
Yayin Kuruluna Ulastigi Tarih: 10.09.2017 / Kabul Tarihi: 01.12.2017
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On Odemeli Konut Satisi S6zlesmesinin
Tipi ve Hukuki Niteligi

Type and Legal Characteristics of Prepaid Residence Sales
Contracts

Dr. Mehmet DOGAR®

Oz:

Tarih boyunca insanlarin en énemli ihtiyaglarindan biri olan barinma ihtiyacinin karsilanabilmesi adina
bireyler, glinimuzde konut sahibi olabilmek icin ¢cok ciddi meblaglari 6demek durumunda kalmaktadir.
Bu nedenle tiketiciler alacaklari konutun satis bedelini dnceden kisim kisim 6demeyi ya da ¢ogunluk-
la krediyle satin almayi tercih etmektedir. Halk arasinda “maketten satis”, “sat-yap” veya “insaata
temelden girme” olarak tabir edilen 6n 6demeli konut satislarinda, satilan konut ¢coju zaman ya insa
edilmemistir ya da insaat halindedir. Tuketicinin henliz elde edemedigi konut icin édemelere baslamasi
ise dzel nitelikte bir korumay! gerektirmektedir. iste, TKHK md.40-46 arasindaki hiikiimler, 6n ddemeli
konut satislarinda, saticiya karsi tiketiciyi siki bir sekilde korumay! amaglamaktadir. Bu ¢alisma kapsa-
minda, tiketici ile satici arasinda konut edinmek i¢in akdedilen 6n 6ddemeli konut satisi s6zlesmesinin
tipi ve hukuki niteligi incelenecektir.

Anahtar Kelimeler:
Tiiketici, On 6deme, Konut, Satis S6zlesmesi, S6zlesmenin Tipi.

Abstract:

One of the most important exigency of people throughout history is the need for housing. Especially
nowadays, individuals who wants to buy a residence, have to pay high prices to be a resident. For this
reason, the consumers are usually prefers to purchase the house by paying in partly or by crediting in
advance. This type of sales are called “sales of model”, “sell-build” or “buy from building foundation”
in practice. In this model of sales, the residence is either not built or is under construction. Since the
consumer is paying sales price but has not received the house yet, it is necessary to protect him with
special features for the payments. Therefore, Consumer Protection Law no. 6502, which regulates
prepaid residence sales contracts between the 40-46 of provisions is aims to protect the consumer
against the seller. In this study, we will analyze the prepaid residence sales contract which is established
for purpose of housing between consumer and the seller.

Keywords:
Consumer, Prepayment, Residence, Sales Contract, Type of Contract.

n Bu makale, DOGAR, Mehmet, On Odemeli Konut Satisl, istanbul 2018, adli eserden derlenerek hazirlanmistir.
info@mehmetdogar.com.tr.
Yayin Kuruluna Ulastigi Tarih: 11.10.2017 / Kabul Tarihi: 13.12.2017
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HAAQ'da TTK'daki Azinlik Haklarinin
Kullanilmasi Uzerine Bir Inceleme

A Study on the Use of Minority Rights Under TCC in Publicly
Held Company

Ars. Gor. Onur GORMEZ®

Memento Mori

Oz:

Tirk Ticaret Kanunu’nun genel gerekgesinde halka agik ve halka kapali anonim ortakliklar arasindaki
farklari en aza indirme hedefi zikredilmistir. Bu ¢calismada s6z konusu hedef, Kanun’da diizenlenen azin-
lik haklari yonunden bir degerlendirmeye tabi tutulmaya calisiimistir.

Bu kapsamda dncelikle halka acik anonim ortakliklara etki eden azinlik haklarina iliskin genel agiklamalar
yapilmis ve Kanun’daki azinlik haklarinin halka acik anonim ortakliklar bakimindan dizenlenisi incelenmistir.

Calismanin devaminda ise azinlik haklarinin tamami tek tek incelenmemistir. Haklar yéninden sinir-
lamaya gidilerek ii¢c diizenlemeden dogan haklar dederlendirmeye konu edilmistir. incelenen haklar,
azinhgin TTK m.399°daki denetgi degistirilmesine, TTK m.411’deki genel kurulun toplantiya davet edil-
mesine, gindeme madde eklenmesine ve Sermaye Piyasasi Kanunu ile bu hakka eklenen karar taslaginin
gorisilmeye sunulmasina ve TTK m.531’deki hakh sebeple feshe dair talep haklaridir. Hak 6zelindeki
incelemelerde haklarin kullanilisinda ve bu haklara dair 6gretide ortaya ¢ikan farklilasma, haklarin ge-
nel kullanim usuluyle birlikte konu edinilmistir.

Yapilan tespitler sonucunda kanunkoyucunun yukarida bahsedilen hedefe ulasip ulasmadi§i da en sonda
kisaca degerlendirilmistir.

Anahtar Kelimeler:

Halka A¢ik Anonim Ortaklik, Azinhik Haklari, Hakli Sebeple Fesih, Denetcinin Degistirilmesi, Genel Kurula Cagri
ve Gindeme Madde Ekletme.

Abstract:

Minimizing the differences between publicly held and non-public companies is stated as a target in the
official general commentary of the Turkish Commercial Code (“TCC™). In this study, this target is tried
to be assessed in terms of the minority rights under the Code.

In this regard, general explanations on minority rights is given first and then how the minority rights on
publicly held companies is regulated under the Code is examined.

Following the general explanations, all minority rights are not examined. Rights arising from three
regulations are covered in thiswork. The rights to be examined are the rights to demand the replacement
of the auditor of the TCC Article 399, to call a general assembly meeting and to put items on the agenda
of the TCC Article 411, the right to submit draft resolutions arising from the Capital Market Law which is
added to the latter right, and finally the right to demand the dissolution by just cause of the company of

& Kadir Has Universitesi Hukuk Fakultesi Ticaret Hukuku Anabilim Dali Arastirma Gorevlisi,
istanbul Universitesi SBE Ozel Hukuk Anabilim Dali Doktora Ogrencisi,
onur.gormez@khas.edu.tr
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the TCC Article 531. For each individual right, the differentiation developed in the doctn'ne and arising
from the use of the rights is discussed vvith the general application of such rights.

After this examination, a brief assessment on whether the lavvmaker has reached its above mentioned
target is given.
Keywvords:

Publicly Held Company, Minority Rights, Termination by Just Cause, Replacement of the Auditor, Rights to Cali
a General Assembly Meeting and to Put Items on the Agenda.
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Yargitay Hukuk Genel Kurulunun Avalde
Esin Rizasinin Aranmayacagina Dair
Vermis Oldugu Karar Kapsaminda
Kefalette ve Avalde Esin Rizasi

Consent of the Consort in Aval and Bailment Contracts with
Respect to Supreme Court General Assembly of Civil Chambers’
Decision on Unnecessity of Consort’s Consent in Aval Transactions

Prof. Dr. Muzaffer SEKER&

Oz:
Bu calismada kefalet hikumlerine iliskin yeni bir hilkim olup bunyesinde Aile Hukuku, Ticaret Hukuku

ve Borg¢lar Hukuku unsurlarini barindiran “esin rizasi” baslikli Turk Borglar Kanununun 584. maddesi
incelenecektir.

Tiurk Borglar Kanununun 603. maddesi kapsaminda avalde esin rizasinin aranip aranmayacag!l doktrin,
ictihat ve Ozellikle hukuk genel kurulu kararlari 1si1ginda tartisilacak, irdelenecektir.

Anahtar Kelimeler:

Esin Rizasi, Esin Rizasina Baglanan Hukuki Sonuglar, Kefalet S6zlesmesinin Gegerlilik Sartlari, Aval, Tirk Borg-
lar Kanununun 584. ve 603. Maddesi.

Abstract:

In this study, article 584 of (Turkish) Code of Obligations, under the title of “spousal consent”, which is
a new provision on surety agreement that is at the cross section of family law, commercial law and law
of obligations, will be examined.

The issue whether of the spouse’s consent in aval in article 603 of (Turkish) Code of Obligations will
or will not be seeked for is going to be discussed along with the discussions in doctrine, case-law and
especially the decisions that are made by the assembly of civil chambers.

Keywords:

Spousal Consent, The Legal Acts Bound to the Consent of the Spouse, Validity Requirements of the Surety
Contract, Aval, Article 584 and 603 of (Turkish) Code of Obligations.

& jstanbul Ticaret Universitesi Hukuk Fakiiltesi Ogretim Uyesi.
Yayin Kuruluna Ulastigi Tarih: 06.11.2017 / Kabul Tarihi: 11.02.2018
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Uygulamada Vekilin Ozen Borcu

The Duty of Care the Proxy in Implementation

Prof. Dr. Mustafa TIFTiK<-Ars. Gér. Elif BOLAT2

Oz:

Vekalet sdzlesmesi, vekilin Ucretli veya uUcretsiz olarak vekalet verenin bir isini gérmeyi veya islemini
yapmayi Ustlendigi bir sdzlesmedir. Kanunda nitelendirilmeyen is gérme edimine iliskin sdézlesmelerde,
niteligine uygun distigu olgide, vekalete iliskin hukiimler kiyasen uygulanir. Ozen borcunun kapsamini
belirlemede, benzer alanda is ve hizmet Ustlenen basiretli bir vekilin gostermesi gereken davranis esas
alinacaktir. Ozen derecesinin belirlenmesinde vekilin mesleki bilgi ve deneyimi disinda uzmanlik bilgi ve
deneyimi de gbdz 6nunde tutulur. Vekil, edimin sézlesmeye aykiriligi durumunda subjektif ve psikolojik
yetersizliklerine, 6zellikle 6grenim, bilgi ve deneyim eksikligine, meslek, teknik, bilim ve sanat alanindaki
yenilikleri takip yetersizlijine dayanamaz. Uygulamada vekilin 6zen borcunun gortinim sekilleri olarak,
avukatin, hekimin, anonim ortaklik yénetim kurulu Gyelerinin, 6zel okullarin ve mimarin 6zen borcu kar-
simiza ¢ikmaktadir. Avukatlar, yiklendikleri gdérevleri bu gorevin kutsalliina yakisir bir sekilde 6zen, dog-
ruluk ve onur i¢inde yerine getirmek ve avukatlik unvaninin gerektirdigi saygl ve guvene uygun bicimde
davranmak ve Turkiye Barolar Birligince belirlenen meslek kurallarina uymakla yukamludurler. Vekilin bor-
cu; vekalet cercevesinde, 0zenli bir sekilde belirli bir yonde ¢aba sarf etmektir. Vekil, vekalet s6zlesmesi
ile muvekkile taahhut ettigi edimi, gerekli 6zeni géstermedigi icin ifa edememisse, tazmin borcu dogar.

Anahtar Kelimeler:
Vekil, Ozen, Sozlesme, Sorumluluk, Borg.

Abstract:

Attorney agreement is are the one that the proxy undertakes doing duty for the proxy giver or doing
transaction. In agreements with transactional performances not qualified in law, as long as it has accordance
with its qualification, decisions related to proxy are given. To indicate the extent of duty of care, the action
a prudent trustee undertaking deeds and works in a similar domain has to perform will be based on. For
indicating the degree of duty of care, proficiency knowledge and experience are taken into consideration
as well as Professional knowledge and experience of the trustee. The trustee can’t hold still for subjective
and psychological incompetence, especially inability of learning, knowledge and experience, inadequacy of
pursuit of innovations in the field of profession, technical, science and art. As forms of perspective of duty of
care of Proxy, we can front the duty of care of the lawyer, the doctor, corporative board members, private
schools and the architect. Lawyers are responsible for carrying out the duties in a blessed way with care,
accuracy and honour and acting in accordance with attorneyship which requires respect and reliance and
obeying profession orders determined by Union of Turkish Bar Associations. The debt of the proxy is to struggle
for something particular in frame of attorneyship. If the Proxy hasn’t fulfilled the performance which the
committed by the attorney agreement because he didn’t care a lot the debt of compensation will come out.

Keywords:
The Proxy, Care, Agreement, Responsibility, Debt.
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Preimplantasyon Genetik Tani Testlerinin
Hukuki Boyutu ve Biyoetik

Legal Dimension of Preimplantation Genetic Diagnhostic Tests
and Bioethics

Ars. GOor. Cemile TURGUT®

Oz:

Embriyo lzerinde yapay ddllenme ydntemi kullanilarak gerceklestirilen islemlerin en énemli nedenle-
rinden biri, 6ziinde zayIf veya anormal bir forma sahip embriyonun ayiklanip, daha yiksek kalitede olan
embriyonun anne rahmine yerlestirilerek infertiliteyi en aza indirgemeye ¢alismaktir. Bunun yaninda emb-
riyodaki agir genetik hastaliklarin tanisi yapilabilmekte ve gebelikten dnce gerekli énlem alinabilmektedir.
Ancak zamanla artan teknolojik imkanlar, embriyo Gzerindeki arastirma ve testlerin artik farkli amaclara
yonelik de gerceklesebilecedi gercegdini ortaya c¢ikarmistir. Nitekim bu amaclara 6rnek olarak, dodacak
¢ocugun cinsiyetini, zeka seviyesini belirleme, kardesine organ veya doku nakli yapilabilmesi icin uygun
donér olup olmadiginin tespitini yapma gibi uygulamalari géstermek yanhs olmayacaktir. iste tartisma da
asil olarak bu noktada baslamaktadir: S6z konusu uygulamalari yapabiliyor olmak, onlarin yapilmasi gerek-
tigi anlamina mi gelmektedir? Bu soruya salt bilimsel bir cevap vermek ¢ok zordur. Keza bilim gergekleri
aciklar fakat iyiyi veya kotuyi agiklamaz. lyi veya kot yargisi nasil ki toplumlara gore farklhilik gosteriyor-
sa, bilimin gergeklerini iyi veya kot yonde kullanmak da toplumdan topluma farklilik arz etmektedir. Bu
nedenle 6zellikle 6znesi insan olan bir konunun, bu deger yargilari kapsaminda degerlendirilmesi ve hukuki
bir yapiya temellendirilmesi zorunlulugu da beraberinde birgok tartismayi getirmektedir. Bu dogrultuda,
calismanin ilk kisminda preimplantasyon genetik tani testlerinin mevcut hukuki diizenlemeler icerisindeki
yeri incelenecek ve daha sonra testlerin biyoetik acidan yarattigi tartismalara yer verilecektir.

Anahtar Kelimeler:
Preimplantasyon Genetik Tani Testi, Embriyo, Yapay Dollenme, Biyoetik, Biyoteknoloji.

Abstract:

One of the most important reasons for using artificial fertilization on the embryo is to remove the
embryo with an inherently weak or abnormal form and try to minimize the infertility by placing the
higher quality embryo in the mother’ uterus. In addition, severe genetic diseases in the embryo can be
diagnosed and necessary precautions can be taken before pregnancy.

However, due to the increasing technological possibilities, research and tests on the embryo reveal the
fact that it can also take place for different purposes. Indeed, it is not wrong to give examples such as
determining the sex of the child to be born, determining the level of intelligence, determining whether
it is a suitable donor for transferring organ or tissue to his/her sibling. This is where the debate begins
at this point: Are these applications really necessary? It is very difficult to give a purely scientific answer
to this question. Indeed, science reveals the facts, but does not explain good or bad. How good or bad
the judiciary differs according to the societies, the use of the facts of science in the good or bad way is
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also different from collecting from the society. For this reason, the necessity of considering this value
within the scope of judgments and being based on a legal structure brings with it many debates. in this
first part of the study, the place of the preimplantation genetic diagnostic tests in the existing legal
regulations will be examined and then discussions of bioethics generated by the tests will be explained.

Keywords:

Preimplantation Genetic Diagnostic Test, Embryo, Artificial Fertilization, Bioethics, Biotechnology.

Kadir Has Universitesi |Hukuk Fakiltesi Dergisi |AraI|k 2017 | Cilt: 5 -Sayl 2



Lex Commissoria Yasag|

Prohibition of Pacta Commissoria

Ars. Gor. Halil Ahmet YUCE»®

Oz:

Rehin sdzlesmeleri tarih boyunca kreditorlerin miracaat ettigi bir teminat yéntemi olmustur. Zira re-
hin hakki, rehinli alacaklilara rehin konusu esyayi resmi icra organlari yoluyla sattirma ve bu satisin
degeriyle teminat altinda olma hakki bahsetmektedir. Ancak uygulama go6stermistir ki, bu teminatla
yetinmeyen alacaklilar kimi zaman rehin konusu esyanin mali degeriyle degil, kendisiyle tatmin olmak;
esyayl milkiyetleri altina almak istemistir. Roma Hukuku’ndan kalma bir deyisle, rehinli alacaklinin re-
hin konusu esyayi sattirarak bedeliyle tatmin olmak yerine dogrudan miulkiyetine gegirmesini konu alan
sdzlesmelere “lex commissoria anlasmalari” denmektedir.

Baslangicta lex commissoria anlasmalarina izin verildiyse de, yol agtiklari olumsuz sonuglar sebebiyle, zaman
icerisinde bu anlasmalarin yasaklanmasi gindeme gelmistir. Roma Hukuku’nda ilk yasaklandi§i giinden beri,
bu anlasmalara genel olarak degisik hukuk sistemlerinde izin verilmedigi gorilmektedir. Tirk Hukuku’nda da
4721 Sayili Tark Medeni Kanunu’nun 873/Il ve 949. maddelerinde bu anlasmalar yasaklanmistir. S8z konusu
normlar karsisinda rehin s6zlesmesinin lex commissoria i¢ceren kismi gecgersiz olacaktir. Son olarak belirtmek
gerekir ki, Turk Hukuku’nda biyik uygulama alani olan “teminat amaglh inanclh islemler” lex commissoria
anlasmalariyla ayni olumsuz sonuglari dogurmadiklari i¢in bu yasagin kapsamina girmemektedir.

Anahtar Kelimeler:

Lex Commissoria Yasagi, Rehin Hukuku, Mirtehinin Merhunu Temellika, Tirk Medeni Kanunu md.873, Tirk
Medeni Kanunu md.949.

Abstract:

Lien agreements have been a favorable assurance option throughout the history for creditors. Because,
the lien allows the creditor to resort to official enforcement bodies for liquidation of subject property
and be under assurance with the monetary value of it. However, the practice showed that some creditors
did not find the monetary value of the subject property satisfactory enough, but wished to obtain its
ownership. As a Roman Law oriented term, these agreements are called as “lex commissoria agreements”.

Although lex commissoria agreements were allowed at the beginning, due to the negative consequences
caused by them, their prohibition was started to be discussed. From their first prohibition in Roman
Law, apart from certain cases such as the French Law, these agreements are generally prohibited by the
law makers of different law systems. In Turkish Law, these agreements were prohibited in Code Number
4721 - Turkish Civil Code articles 873711 and 949. In scope of said articles, the part of lien agreement
which contains lex commissoria shall be invalid. At last, it must be stated that a wide Turkish practice
that is called “fiducia for assurance” is not a violation of prohibition of lex commissoria, since these
agreements do not cause the same negative outcomes of lex commissoria agreements.

Keywords:

Lex Commissoria Prohibition, Pledge Law, Pacta Commissoria, Turkish Civil Code Art. 873, Turkish Civil Code
Art. 949.
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A Recent Decision of the Second Civil Law Division of the
Swiss Federal Supreme Court on the Certificate of Inheritance

Cev.: Ars. Gor. Kerem (<>
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