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Ceza ve Ceza Muhakemesi Hukukuna
lliskin DUzenlemeleri Bakimindan
Kultur Varhiklarina Yonelik Ihlallere
lliskin Avrupa Sozlesmesi

Council of Europe Convention on Offences Relating to Cultural Property
in Regard to Its Criminal Law and Criminal Procedure Provisions

Prof. Dr. Tugrul KATOGLUN

Oz:

Kaltar varhklari, biryénayle uluslarin, toplumlarin kalturel kimliklerinin essiz birer simgesi, bir ydnlyle de insan
uygarhginin tanigidir. Irak ve Suriye drneklerinde oldugu gibi, kultdr varliklari, silahli catisma dénemlerinde saldi-
rilarin dogrudan hedefi olmustur. Bunun yani sira, kilturvarli§i kagakciligi, silahli terdr 6rgitlerinin eylemlerinin
en 6nemli finansman kaynaklarindan biri haline gelmistir. Bu nedenle, kiltir varli§i tahribati ya da kacakgihgi gibi
kaltir varhklari Gzerinde islenen fiillerle micadele bakimindan ceza hukuku aygitlari 6nem kazanmistir. Kaltur
varhgi kacgakciliginin sinirasan 6zellik tasimasi dolayisiyla, kiltir varliklarina iliskin cezai islerde uluslararasi is-
birligi de biiyik 6neme sahiptir. Bu gercevede, Kiiltir Varliklarina Yonelik ihlallere iliskin Avrupa S6zlesmesi, ceza
hukuku aygitlar ve ceza islerinde adli isbirligi konularina iliskin 6nemli dizenlemeler icermektedir. Bu ¢alismada,
sz konusu s6zlesmenin ceza ve ceza muhakemesi hukukuna iliskin maddeleri ele alinmistir.

Anahtar Kelimeler:

Kiltiir Varliklarina iliskin Cezai Koruma, Kiltiir Varliklarina Yénelik ihlallere iliskin Avrupa Sozlesmesi, Kiiltir Varhg
Tahribati, Kiltir Varhgr Kacakciligi, Kiltir Varliklarina iliskin Cezai islerde Uluslararasi isbirligi.

Abstract:

Cultural property constitutes both, a unique symbol of different nations and peoples cultural identity and a
testimony of human civilization. Such as in cases of Iraq and Syria, during armed conflict periods, cultural
properties have been directly targeted. In addition, trafficking of cultural property has become one of the
major financial resources of the terrorist organizations. Thus, for the struggle against crimes committed
against cultural properties such as cultural property destruction or illicit trafficking, criminal law remedies
became indispensable. Since the trafficking of cultural property is a transnational phenomenon, International
cooperation in criminal matters relating to cultural property is of major importance. In this framework,
Council of Europe Convention on Offences Relating to Cultural Property contains important provisions with
regard to the criminal law remedies and International cooperation in criminal matters. This article focuses on
the criminal law and criminal procedure provisions of the mentioned convention.

Keywords:

Protection of Cultural Properties by Criminal Law Remedies, Council of Europe Convention on Offences Relating to
Cultural Property, Cultural Property Destruction, The Trafficking of Cultural Property, International Cooperation in
Criminal Matters Relating to Cultural Property.

n Kadir Has Universitesi Hukuk Fakiiltesi Ceza ve Ceza Muhakemesi Hukuku Anabilim Dali, Ogretim Uyesi,
katoglu@khas.edu.tr.
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Hekimin Cezai Sorumlulugu Acisindan
Kisisel Verilerin Kaydedilmesi Sucunun
(TCKm. 135) Degerlendirilmesi

Evaluation of the Crime Recording Personal Datas in Terms of
the Criminal Responsibility of Physician

Muhammet Sefa MUTLU%

Oz:

Kisisel verilerin korunmasi hususunda hukukumuzda son yillarda yasanan hizli degisimin etkisiyle, TCK
m. 135°te kisisel verilerin kaydedilmesi sucu diizenlenmistir. Sucun diizenlenmesinin amaci, basta elekt-
ronik ortamlar olmak lzere kisisel verilerin her gegen giin daha fazla sekilde hukuka aykiri olarak islen-
mesini 6nlemeye yoneliktir. Hekim karsisina fiziksel ve psikolojik olarak korunmaya muhtag¢ bir halde
gelen hastanin (bireyin) 6zel hayatinin gizliligi, kisisel verilerinin korunmasinin temelini olusturmakta-
dir. Taraf oldugumuz uluslararasi anlasmalar ve yerel hukukumuz acgisindan da hekim-hasta iliskisi ¢er-
cevesinde hastanin (bireyin) kisisel verilerinin korunmasi ve kaydedilecek verilerin hukuka uygun olmasi
gerekmektedir. Dolayisiyla, kisisel verilerin kaydedilmesinin TCK m. 135 baglaminda hekim agisindan si-
nirlarini cizmek ve kaydetme fiilinin hangi sinirdan sonra su¢ olusturacagini aydinlatmak olduk¢ca énem-
lidir. Kisisel verilerin kaydedilmesi sugu diizenlemesinin dar kapsamli, soyut, yoruma muhta¢ olmasi ve
ozellikle 6zel hayat verisi ile kisisel veri ayiriminin net olmamasi mahkeme kararlarinda benzer suclarla
karistirilmasina yol agmaktadir. Anilan bu yonlerden, calismamizda, TCK m. 135’te diizenlenen Kkisisel
verilerin kaydedilmesi sugcunun unsurlari hekimin cezai yukamluligu acisindan degerlendirilmektedir.
incelenen ulusal yilksek mahkeme ve AiHM kararlari dogrultusunda séz konusu su¢ tipinin kapsaminin
detaylica belirlenmesi istenmektedir.

Anahtar Kelimeler:
Kamu Hukuku, Hekimin Cezai Sorumlulugu, TCK m. 135, Kisisel Verilerin Kaydedilmesi, Ozel Hayatin Gizliligi.

Abstract:

There has been a rapid transformation and development in the field of protection of personal data in
recent years within the Turkish law. In the scope of protection of personal data, the crime of recording
of personal data is regulated under the art. 135 of Turkish Criminal Law. The aim of regulating this
crime is to prevent the processing of personal data which icreases illegally every passing day especially
through electronic media. The confidentiality of the private life of the patient (as an individual), who is
being physically and psychologically vulnerable before the physician, forms the basis for the protection
of personal data. In terms of international agreements which Turkey is a party to and local law, the
state has to protect the personal data of the patient (individual) in the physician-patient relationship
and the personal datas must be recorded in accordance with the law. Therefore, it is very important to
draw the boundaries of the art. 135 and clarify from which border the act of recording will constitute

n Kadir Has Universitesi Sosyal Bilimler Enstitiisii Kamu Hukuku Yiiksek Lisans Ogrencisi,
muhammedsefamutlu@gmail.com.
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the erime of recording of personal data. Since the regulation of art. 135 itself has a narrovv scope and
abstractness, there is a need for interpretation of regulation, in order to reveal the differences of
private data and personal data in practice vvhich leads to confusion vvith similar crimes in various cases.
From these points, in this study, the elements of the erime of recording personal data regulated in art.
135 of Turkish Criminal Law are evaluated in vievv of the criminal liability of the physician. The scope
of the said erime type is planned to be examined in detail in the light of the decisions of the Court of
Cassation and ECtHR.

Keywords:

Public Law, Criminal Responsibility of Pyhsician, Turkish Criminal Law art. 135, Recording Personal Datas,
Right of Privacy.
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Saglik Meslegi Mensuplarinin

Sucu Bildirmemesi Sucu
(Turk Ceza Kanunu m. 280)

Failure of the Health Personnels’ in Notification of a Crime
(Turkish Penal Code, art. 280)

Av. Umut Emre YAGLIDERE%

Oz:

Gunimizde sug isleme oraninin giderek artmasina bagh olarak devlet, Turk Ceza Kanunu hikimlerinin de-
netlenmesinde ve uygulanmasinda saglik mesledi mensuplarina sugu bildirim yikimlalaga yiklemistir. Bunun
nedeni, saglik meslegi mensuplarinin su¢ belirtisine rastlama olasiliinin yiksek olmasidir. Bu kapsamda 5237
saylli Tark Ceza Kanununun 280. maddesinde dizenlenen “saglik mesle§i mensuplarinin sucu bildirmemesi”
sucu ile genel olarak adliyenin korunmasi amaglanmaktadir. Ancak dizenleme, birgok konuda belirsizlik yarat-
maktadir. Kanun koyucu, maddenin ikinci fikrasi ile saglik mesledi mensubu deyiminden kimin anlasilacagini be-
lirtse de, bu kavram tam olarak agikhga kavusturulmamistir. Bunun disindayine; failin kimler olabilecegi, yetki-
li makam tayini, bildirim sureleri ve sireci, saglik hizmeti alma hakkinin mi yoksa bildirim yakimlualGginin mi
daha dncelikli olmasi gerektigi hususlarinda da agiklamaya ihtiya¢ duyulmaktadir. Dolayisiyla bu kapsamda ilgili
maddenin bir énceki (765 sayil) milga Tirk Ceza Kanununda karsiligi olan 530. maddesinin uygulamasinin daha
kolay ve soru isaretlerine yer birakmayacak sekilde oldugunu gdrmekteyiz. Bu calismada, 5237 sayili ve 765
sayili Tirk Ceza Kanunlari kiyaslanmis, sugun tim unsurlari hakkindaki tartismalar ele alinarak incelenmistir.

Anahtar Kelimeler:
Saglik Personeli, Gorev Sirasinda, Belirti. Bildirim, Sucla Micadele.

Abstract:

Due to increase in crime rate, the state has obligated a liability to the health personnels as notify when they
come across a sign which is related to a crime. The reason is that health personnels can come across encounter
a sign which is related to a crime compared to the other people which are not working in health sector. With
in this context, it is aimed to be protection of courthouse by regulation under the article 280 of the Turkish
Penal Code numbered 5237. However, this regulation creates a lot of uncertainty about practice. Although the
law-maker has specified the health professionals’ by sampling in second paragraph, these are not certain, for
instance. In addition, the followings need to be cleared up such as being offender conditions, appointment of
authority, notification time and period of notice, determination of the priority between right of health and
notification. Consequently, we see that the cancelled Turkish Penal Code numbered 765 had better execution
area in proportion to Turkish Penal Code numbered 5237 within this crime. In this article, two different Turkish
Penal Codes were compared and the whole elements of the offense were studied with discussions.

Keywords:
Health Professional, On Duty, Indication, Notify, Fight Against Crime.

& [stanbul Barosu, Sicil No: 56126.
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Oliunceye Kadar Bakma Sozlesmesi

Lifelong Support Agreement

Prof. Dr. Sebnem AKIPEK OCAL%

Oz:

Tiurk Hukuku’nda 6zellikle yash bireylerin kisisel bakimlarini karsilayamadiklari hallerde siklikla élince-
ye kadar bakma sézlesmesi kurma yoluna gittikleri siklikla gdrilmektedir. 6098 Sayili Turk Borglar Ka-
nunu’nun 611. maddesi ve devaminda diizenlenen bu s6zlesme, bakim borg¢lusu ve bakim alacaklisi ta-
raflarindan olusur. Bakim borc¢lusunun bakim alacaklisina 6lime kadar bakmay ustlendigi bu sézlesme,
bakim borclusunun elde ettigin ivazin islem turiine gére “borglar hukuku nitelikli” veya “miras hukuku
nitelikli” olarak ikiye ayrilarak incelenebilir. Oyle ki; eder bakim borglusu karsi edim olarak bir sagla-
rarasi kazandirmadan faydalaniyorsa burada borglar hukuku nitelikli 6linceye kadar bakma sdzlesmesi
s6z konusu olacakken, 6lume bagl tasarruf seklinde bir menfaat saglanmaktaysa miras hukuku nitelikli
6lunceye kadar bakma sézlesmesi mevcuttur. Calismamizda bu s6zlesmenin igerigi, kurulusu, hikim ve
sonugclari, sekli ve sona ermesine iliskin konular incelenmis bulunmaktadir.

Anahtar Kelimeler:
Olunceye Kadar Bakma Sozlesmesi, Borglar Hukuku, Miras Hukuku, Olime Bagl Tasarruf, Sa§lararasi Tasarruf.

Abstract:

When the elder people face difficulty in taking care of themselves, lifelong support agreements are
preferred often preferred in the Turkish Law. These agreements, which are stipulated in 611th and
following articles of Turkish Code of Obligations, consist of two parties that are being supported and the
supporter. These agreements can be evaluated under two groups which varies according to the property
of supported’s performance: those having “obligations law character” and those having “inheritance
law character”. If the supporter is satisfied with a testamentary disposition of the supported, the
contract has the inheritance law character. However, if the supporter benefits from an inter vivos
transaction, the contract has the obligations law character. In our study; content, formation, effects
and consequences, form and termination of the lifelong support agreements are examined.

Keywords:

Lifelong Support Agreement, Obligations Law, inheritance Law, Testamentary Dispoisiton, Inter Vivos
Transaction.

n Ankara Universitesi Hukuk Fakiiltesi, Medeni Hukuk Anabilim Dal, Ogretim Uyesi,
sakipek@law.ankara.edu.tr.
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Edinilmis Mallara Katilma Rejimine
Kadin Haklari Acisindan Bir Bakis

A Glance at the Marital Property Regime of Participation in
Acquired Properties from Women’s Right Perspective

Dr. Ogr. Uyesi Ahmet AYAR®

Oz:

17 Subat 1926 tarihinde kabul edilerek, 4 Ekim 1926 tarihinde yururluge giren 743 sayili Tirk Kanunu
Medenisi toplumumuzun ¢agdas uygarlik kapisindan iceri girmesinde énemli bir rol oynamistir. Ozellikle
Tiark hukukundaki kadin haklari agisindan devrim, Tirk Kanunu Medenisinin yuridrlige girmesi ile basla-
mis ve 1 Ocak 2002 tarihinde yurirluge giren 4721 sayili Tirk Medeni Kanunu ile de pekistirilmistir. Turk
Medeni Kanunu, Tirk Kanunu Medenisi’nde yer almayan “edinilmis mallara katilma” rejimini yasal mal
rejimi olarak kabul etmistir (TMK. 202/1). Her ne kadar, yasal mal rejimi olarak kabul edilen edinilmis
mallara katilma rejimi, eski yasal mal rejimi olan mal ayrihi§ina oranla kadin haklari agisindan daha ma-
kul goériinse de, istenilen sonuglari tam olarak saglamamistir. Bu sebeple, Tirk Medeni Kanunu m. 218 vd
hikimlerinde dizenlenen “edinilmis mallara katilma” rejimini genel hatlari ile incelemek ve dzellikle
kadin haklari agisindan irdelemek isabetli olacaktir.

Anahtar Kelimeler:
Esler Arasindaki Mal Rejimi, Yasal Mal Rejimi, Edinilmis Mallara Katilma, Kadin Haklari, Katilma Alacag!.

Abstract:

By being adopted on 17 February 1926 and entered into force on 4 October 1926; the Turkish Civil Code
(number 743), has played an important role in excelling our society to the modern civilized nations level.
In particular, the revolution in the women’s rights issue started with the Code’ entry into force and
enhanced by its successor Turkish Civil Code (number 4721) which entered into force on 1 January 2002.
The new Turkish Civil Code, contrary to its predecessor, adopted the rule of “participation in acquired
properties” as the legally default marital regime (TCC Art. 202/1). Although the rule of participation in
acquired properties seems to be more favourable in women’s rights perspective rather than the former
“separation of the goods” rule, it could not fulfill its mission and did not fully give the expected positive
outcomes. Thus, an evaluation and examination of TCC Art. 218 and the following articles, especially in
women’s rights perspective, is necessary.

Keywords:

Marital Property Regime of the Spouses, Legal Marital Property Regime, Participation in Acquired Properties,
Women’s Rights, Participation Claim.

n Kadir Has Universitesi Hukuk Fakiiltesi Medeni Hukuk Anabilim Dali, Ogretim Uyesi,
ahmet.ayar@khas.edu.tr.
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Anonim Ortaklikta Ibraya Iliskin
Bazi Sorunlar

Some Problems Regarding Exoneration in Joint Stock
Companies

Prof. Dr. Mehmet BAHTIYARZ>

Oz:

Sirketler hukukunda ibra, teori ve uygulama agisindan sirekli basvurulan dnemli hukuksal bir kurumdur.
Amacimiz, ibraya dair sec¢ilmis bazi sorunlar hakkinda, TTK ve ilgili ikincil mevzuat dizenlemeleri ger-
cevesinde degerlendirmeler yapmaktir. Bu kapsamda, ¢alismamizda oncelikle értulu ibrayl dizenleyen
TTK 424 hukminin uygulanma alaninin olup olamayacagi incelendikten sonra ibraya iliskin TTK hikim-
leri hakkinda diger bazi tespit ve gozlemlere kisaca yer verilecektir.

Anahtar Kelimeler:
Anonim Ortaklik, Genel Kurul, ibra, Sorumluluk, Bilango Onayi.

Abstract:

Exoneration of liability in corporate law is an important legal institute which is often used both in theory
and practice. The purpose of our study is assess some selected legal problems within frame of Turkish
Commercial Code (TCC) and secondary legislation. In this context, we are going to analyze whether TCC
art. 424 which regulates implicit exoneration of directors is applicable or not. Then we are going to
make further observations and remarks regarding other provisions of TCC related to exoneration.

Keywords:

Joint Stock Companies, General Meeting of Shareholders, Exoneration, Liability, Approval of Annual Financial
Statement.

& Kadir Has Universitesi Hukuk Fakiiltesi tarafindan 22-23 Subat 2017 tarihinde diizenlenen “Prof. Dr. Mustafa
DURAL’I Anma Sempozyumu”nda sundugumuz tebligin gézden gecirilerek kaynaklari giincellenmis metnidir.
) Yeditepe Universitesi Hukuk Fakiltesi Ticaret Hukuku Anabilim Dali, Ogretim Uyesi,
mbahtiyar@hotmail.com
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Limited Sirket Esas Sermaye Payinin Miras,
Esler Arasi Mal Rejimi ve Icra Yoluyla
Edinilmesine Iliskin TTK m. 596 Diizenlemesi
Uzerine Dustinceler ve Elestiriler

Thoughts and Critics on Art. 596 of TCC Implementing the Transfer
of Capital Share in Limited Liability Company Through Inheritance,
Provisions Regarding Marital Property, or Execution Proceeding

Dr. Ogr. Uyesi H. Ali DURAL%

Oz:

6102 sayili Turk Ticaret Kanunu’nun 595. maddesine gore, limited sirket esas sermaye payinin devri
genel kurulun onayina baglanmistir. Bununla birlikte, TTK m. 596’ya gbre, esas sermaye payinin mi-
ras, esler arasindaki mal rejimine iliskin hukimler veya icra yoluyla ge¢cmesi hallerinde, tim haklar ve
borglar, genel kurulun onayina gerek olmaksizin, esas sermaye payini iktisap eden kisiye gecmektedir.
TTK’nin 596. maddesi hem anonim ortakliktaki karsihgindan hem de mehaz isvigre Borglar Kanunu’nun
788. maddesinden ayrilmaktadir. Hikmin farklilik arz ettigi noktalar, birgok soruyu da beraberinde ge-
tirmektedir. TTK m. 596°ya gore red karari geriye etkilidir; fakat gecen siirede alinan genel kurul karar-
lari bu duruma istisnadir. Esas sermaye payinin genel kurul onayina ihtiya¢ duymaksizin gegctigini kabul
ettikten sonra, genel kurula bu kisiyi geriye etkili olarak reddetme hakki taniyan ve fakat red kararina
kadar alinan genel kurul kararlarini geriye etkililikten istisna tutan sistem, hukmin gerekcesinde ifade-
sini bulan iktisap edeni ve sirketi koruma amacini gerceklestirmekten uzaktir. Yine, payin ipso iure ge-
¢isini kabul ettikten sonra, mezkQr dizenlemenin gecisin askida olusuna dayanak godsterilmesi baskaca
bir uyumsuzluk ortaya koymaktadir. Bu yorum nedeniyle, gercek olmayan bir bosluktan dahi bahsetmek
mumkiandar. isvigre Borglar Kanunu m. 788/2’nin TTK’na alinmasinin menfaatler dengesine daha uygun
disecegi ve anonim ortakliktaki dizen ile uyumluluk saglayacagi, nihayetinde geriye etkililik kuralinin
uygulanmasinin ortaya ¢ikaracagi sorunlari ¢6zecegi kanaatindeyiz.

Anahtar Kelimeler:
Limited Sirket, Esas Sermaye Payinin Devri, Miras, Esler Arasi Mal Rejimi, icra Yoluyla Edinme.

Abstract:

Pursuant to art. 595 of Turkish Commercial Code numbered 6102, transfer of capital shares requires
the approval of the general assembly. However, according to art. 596, in case of capital share being
transferred through inheritance, provisions regarding marital property, or execution proceeding, all
rights and obligations are transferred, without any need for general assembly approval, to the person
who acquires the capital share. Art. 596 of the TCC differ from both its counterpart in joint stock
companies and its origin, art. 788 of Swiss Code of Obligations. That differentiating remarks pose
several problems. Pursuant to art. 596 of TCC, decision for rejection is retrospectively effective, but
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decisions of general assembly vvhich are taken in betvveen are the exceptions of that retrospectivity.
After having accepted the transfer of the Capital shares vvithout needing the approval of general
assembly, the system vvhich gives the general assembly the right to reject the person of interest but also
confers validity to the decisions made until that decision took place, is far from realizing the purpose
of protecting both transferee and the company, as stated in the preamble. It’s another inconsistency
to take the aforementioned article as a reference to the suspending State of the transfer vvhile it’s
accepted that the share is transferred ipso iure. Due to that interpretation, it’s even possible to speak
of an unreal lacuna. It’s our opinion that a direct reception of art. 78872 of the Swviss Code of Obligations
vvould be a better fit for the balance of interests and be in harmony vvith the provisions regarding joint
stock companies, and finally solve the problems resulting from the retroactivity.

Keywvords:

Limited Liability Company, Transfer of the Capital Share, Inheritance, Marital Property, Transfer Through
Execution Proceeding.
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Anonim Ortakliklarda Tek Borg
Ilkesine Iliskin Gelismeler »

Recent Developments on Single Debt Principle in Joint Stock
Companies

Dr. Ogr. Uyesi Esra HAMAMCIOGLU %>

Oz:

Turk Ticaret Kanunu’nun (TTK) 480. maddesinde kanunda dngérulen istisnalar disinda paysahibine anasozles-
me ile dahi pay bedelini veya payin itibari dederini asan primi ifa disinda bir bor¢ yiikletilemeyecegi hukim
altina alinmistir. Hukiimde gegen “borg¢” s6zctgu kanunkoyucunun bilingli bir tercihi olup genis anlamda tiim
borglari kapsayacak sekilde kullanilmistir. Buna gore paysahibinin ortakliga karsi olan asli ve tek borcu taahhit
etmis oldugu sermayeyi ifa borcudur. Tek borg¢ ilkesi olarak adlandirilan dizenlemenin gerekgesinin paysahibi-
ni belirsiz bir gelecekle ve beklemedigi yukumluliklerle karsi karsiya birakmamak ve payin devir kabiliyetini
sinirlandirmamak oldugu sdylenebilir. ilke ayni zamanda anonim ortakliin tipik bir sermaye ortakli§i olmasi
nedeniyle sahip oldugu temel dzellikleri ile de uyumludur. Bununla birlikte, ilkenin kanundan kaynaklanan istis-
nalari da bulunmaktadir. Yine bazi hususlarin ilkenin istisnasi kapsaminda olup olmadidi da tartisiimaktadir. Tek
borg ilkesinin anlam ve kapsaminin ortaya konulabilmesi bu istisnalarin acikhga kavusturulmasi ile mimkindur.

Anahtar Kelimeler:
Anonim Ortakhk, Borg, Tek Borg ilkesi, Tek Borg ilkesinin istisnalari.

Abstract:

According to Turkish Commercial Code (TCC) Art 480/1; without prejudice to the exceptions provided in
law, no obligation that exceeds the share price or the surplus premium could be charged to shareholder
with articles of association.

The term “obligation” mentioned in the provision is a conscious choice of the legislator and is used in
order to include all debts in broad sense. According to this, the main and sole duty of shareholders towards
company is the duty to pay their respective capital contributions. It can be said that rationales behind the
principle which is named as single debt principle are to ensure that shareholders of a joint stock company
shall not face with an uncertain future and unexpected obligations and not to limit transferability of the
shares. Principle conforms with basic characteristics of joint stock companies which are typical capital
companies at the same. However, there are exceptions of the principle arising from Turkish Commercial
Code. Also, itis discussed whether some provisions are within scope of the exceptions of this principle. Itis
only possible to demonstrate meaning and scope of the single debt principle by revealing such exceptions.

Keywords:
Joint Stock Company, Obligation, Single Debt Principle, Exceptions of Single Debt Principle.

& Konu 23.2.2016 tarihinde Prof. Dr. Mustafa Dural anisina diizenlenen “Medeni Hukukta Giincel Gelismeler” konulu
sempozyumda, Sayin Dog. Dr. Anlam Altay ile birlikte sunulan teblijde Tirk ve isvigre Hukukundaki giincel gelis-
meler 1s1§inda degerlendirilmistir. Bu calisma da ilgili tebligin Turk Hukuku boyutuyla sinirli olmak lizere gézden
gecirilmis ve genisletilmis halini olusturmaktadir.
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Avale Iliskin Guincel Yargitay
Kararlarinin Degerlendirilmesi

Assessment of Turkish Court of Cassation’s Recent Decisions
on Bili Guarantees

Dr. Ogr. Uyesi Argun KARAMANLIOGLUN

Oz:

Teminatlar, alacaklilara giuvence saglayarak, kredi ihtiyaci icinde olanlarin krediye erismelerini kolaylas-
tirmaktadir. Aval, kambiyo senetlerine 6zgi bir kisisel teminat turuddr. Uygulamada siklikla tercih edil-
mese de aval ile ilgili azimsanmayacak sayida uyusmazligin yargi kararlarina konu oldugu gérilmektedir.
Ote yandan, kefalette esin iznini arayan TBK md. 603 hiikkminin uygulama alanina avalin girip girmedigi
son donemde doktrinde ve Yargitay kararlarinda en tartismali konulardan biri olmustur. Bu makalede;
ozellikle, avalde esin rizasina iliskin Yargitay kararlari ile birlikte avale iliskin yakin tarihli ve dnemli
bazi Yargitay kararlari degerlendirilmistir.

Anahtar Kelimeler:
Kisisel Teminat, Aval, Esin Rizasl.

Abstract:

Guarantees eases access to credit by providing an assurance to lenders. Bill guarantee is a form of
personal guarantee pertain to bills of exchange. Although bill guarantees are not preferred frequently
in practice, a considerable amount of legal disputes regarding bill guarantee have been subject to court
decisions. Furthermore, whether bill guarantees are included in scope of Turkish Code of Obligations
art. 603 which requires spousal consent of bail has been subject to one of the most controversial
debates among scholars and in decisions of Turkish Court of Cassation recently. Some recent Turkish
Court of Cassation decisions regarding spousal consent in bill guarantees and other subjects regarding
bill guarantees are analyzed in this article.

Keywords:
Personal Guarantee, Bill Guarantee, Spousal Consent.
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Evlilik Disinda Velayetin
Birlikte Kullaniimasi

Utilization of Joint Custody Without the Marriage
Dr. Ogr. Uyesi Ozge UZUN KAZMACI &

Oz:

Turk Hukukunda son yillarda, evlilik birligi disinda, 6zellikle bosanmadan sonra, birlikte velayet 6greti-
de cokca tartisilmaktadir. Birgok tlke hukukunda bu konuda duzenlemeler yapilmis olmasi ve 6zellikle
uluslararasi anlasmalarda c¢ocuklar ile ilgili hak ve sorumluluklarda anne babanin esitligine iliskin hu-
kiimler yer almasi, bu tartismanin kaynagini olusturmaktadir. i¢ hukuk kural haline gelen uluslararasi
sozlesme hikimleri cercevesinde, Tirk Hukukunda bosanmadan sonra birlikte velayete hikmedilebi-
lecedi uygulamada da savunulmakta ve bu yonde kararlar da ¢ikmaktadir. Bununla birlikte bu konuda
bir kanun degisikligi yapilarak birlikte velayetin esaslari ve sonuclari ile birlikte diizenlenmesi ihtiyaci
devam etmektedir.

Anahtar Kelimeler:
Velayet, Birlikte Velayet, Bosanma.

Abstract:

In Turkish Law, joint custody -especially after divorce- is acontroversial issue in recentyears. The creation
of new legislation in different countries and particularly the existence of clauses in international treaties
concerning the equality of parents regarding children’s rights and responsibilities form a basis for this
debate. Courts began to rule in favor of joint custody after divorce in accordance with international
treaties. However, there is still a need for an amendment to the existing legislation in order to regulate
the principles and consequences of joint custody.

Keywords:
Custody, Joint Custody, Divorce.
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