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AB Hukukunun
Uluslararasi Hukukla Iliskisinin
Temelleri ve Sinirlari

The Relationship Between EU Law and International Law:
Principles and Limits

Prof. Dr. A. Flisun ARSAVA®

Oz:

AB’nin ve lye devletlerin ekonomik ve parasal Birlik ve ortak miilteci politikasi gibi aktuel krizlerin uste-
sinden gelmek icin siklikla Uluslararast Hukuk enstriimanlarina basvurdugu goriilmektedir. Bu gelisme AB
Hukuku ve Uluslararasi Hukuk iliskisinin yeniden ele alinmasina neden olmaktadir. AB primer hukukunun
tereddutsuz Uluslararast Hukuk yaklasimi ile formile edilmis olmasina karsilik, bu yaklasimin AB Adalet
Divani tarafindan paylasilimadigi goriilmektedir. Makale AB Hukukunun muhtariyetinin, AB Hukukunun
Uluslararast Hukuk dayanagi temelinde ele alinmasi gerekliligine egilmektedir.

Anahtar Kelimeler:

AB Hukukunun Muhtariyeti, AiHK’ya Katilma, Uluslararasi Hukuk Yanlist Olma Prensibi, AB’nin Dayandig1 De-
gerler.

Abstract:

EU and its member states often resort to International Law instruments to overcome current crises such
as Economic and Monetary Union and common migration policy. This leads to a reconsideration of the
relationship between EU Law and International Law. EU primary law has been certainly formulated in
the light of International Law, but it is seen that this approach is not shared by the European Court of
Justice. The article focuses on the necessity of addressing the autonomy of EU Law through considering
the formulation of EU law is based on International Law.

Keywords:
The Autonomy of EU Law, Participation in ECHR, Proponents of International Law, EU Values.
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Sosyal Haklarin “Maliyet”i:
Avrupa Sosyal Sarti ve Tiurkiye

“Cost” of Social Rights: European Social Charter and Turkey

Ars. Gor. Dr. Gozde ATASAYAN®

Oz:

Bu calismada insan haklari ailesinin “lUvey evladi” olarak goriilen sosyal haklar, “hak temelli” bir bakis
acisi ile ele alinmaktadir. Medeni ve siyasi haklarla karsilastinldiginda, bu haklara ve onlar hayata ge-
cirecek koruma mekanizmalarina daha az 6nem verildigi goriilmektedir. Bunun temel sebebi de, sosyal
haklarin ilk kusak haklar olarak kabul edilen medeni ve siyasi haklardan farkli olarak “pozitif” nitelikte
ve “maliyetli” oldugu iddiasidir. Buna bagli olarak da, bu haklar gibi hukuken talep edilebilir ve icra
edilebilir olmadiklan dusunulmektedir.

Oysa, medeni ve siyasi haklar alaninda, soz konusu hakkin yasama gecirilmesinde devletin pozitif yu-
kiimliiliikleri on plana ciksa da ya da bitceden kaynak aktarimini gerektirse de, bu haklarin niteligi
tartisma konusu edilmemektedir. insan haklarinin bu sekilde bir ayristirmaya tabi tutulmasinin sonucu,
insan haklar1 kavraminin iceriginin bosaltilmasi, bulaniklastirilmasi ve haklarin etkin sekilde korunama-
masidir.

insan haklar1 alanindaki simflandirmalar, kategoriler belli bir amacla ve odakla yapilmis olsalar da, insan
haklarinin karsilikli bagimliligi ve béliinmez karakteri soz konusu yapay ayrimlarin sinirlarini zorlamakta,
onlar gecersiz kilmaktadir. Calismada, bu bakis acisi ile, sosyal haklarin anayasasi olan Avrupa Sosyal
Sart1 ve Tirkiye baglaminda, yargisal ve yar yargisal mekanizmalarin insan haklarinin biitiinselligi ilkesi
cercevesindeki tutumu degerlendirilmektedir.

Anahtar Kelimeler:
Sosyal Haklar, Avrupa Sosyal Sarti, Turkiye Anayasa Mahkemesi, Mali Yukumlulikler.

Abstract:

In this study, social rights, which have been described as the “stepchild of the human rights family”,
have considered with “right-based” perspective. Yet, compared to civil and political rights, there
has been considerably less attention placed on the need to develop the content of these rights and
protection mechanisms to enforce them. As the main reason, it is said that social rights are inherently
of a positive nature, resource dependent (“costly”) unlike civil and political rights, which are regarded
as first generation rights. Accordingly, it is considered that social rights are non-justiciable rights and
can not be invoked before courts of law and legally enforced.

Whereas, in the field of civil and political rights, although the state’s positive obligations in the
realization of the right come to the fore or require the transfer of resources from the budget, the nature
of these rights is not debated. The result of such disaggregation of human rights is the unburdenning,
blurring of the concept of human rights and the inability to protect rights effectively.

) Kadir Has Universitesi, Hukuk Fakiiltesi, Anayasa Hukuku Anabilim Dals,
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Although classifications and categories in the field of human rights have been made for a specific
purpose and focus, the interdependence and indivisible character of human rights compels the limits
of these artificial distinctions and invalidate them. In the study, with this perspective, in the context
of European Social Charter which is the “constitution of social rights” and Turkey, judicial and quasi
judicial mechanisms’ attitude have been evaluated within the principle of indivisibility of human rights.

Keywords:
Social Rights, European Social Charter, Turkish Constitutional Court, Financial Obligations.
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Tirk Ceza Kanunu’'nda
Gocmen Kacakgiligr Sucu

The Crime of Migrant Smuggling in Turkish Penal Code

Av. Busenaz BAHADIR®

Oz:

Tarihin ilk caglarindan itibaren insanlar, bireysel ya da topluluk olarak cesitli nedenlerle goc etmektedirler.
Bunlardan en onemlileri ekonomik sebepler, daha iyi sartlarda yasama istegi, savaslar, iklim kosullar gibi
nedenlerdir. Bunun sonucunda bireyler hedef Ulke olarak belirledikleri ulkelere gitmek icin, maddi bir
cikar karsiiginda bu isi Ustlenen kisi ya da orgiitlerle anlasmaktadirlar. Yasadisi gocler uluslararasi toplum
diizenini ve devletlerin sinir glivenliklerini tehdit ettigi icin, uluslararasi sozlesmeler ve ek protokollerle
bu problemlerin onlenmesi amaclanmistir. Uluslararast sozlesmelerin getirdigi yikimliliklerle birlikte,
miilga 765 sayili TCK’nin 201/a. maddesinde ve 5237 sayili Turk Ceza Kanunu’nun “Uluslararasi Suclar”
baslikli kisminda yer alan 79. maddesinde “Gocmen Kacakciligi Sucu” diizenlenmistir. Bu sucun inceleme
konusu yapilmasindaki amag, konuya iliskin calismanin sinirli sayida olmasi ve ozellikle son 5 yildir ulke-
mizin ana giindemlerinden birini olusturmasidir. Calismamiz 765 sayili ve 5237 sayii TCK’da duzenlenen
gocmen kacakegiligi sucunun karsilastirilmasiyla birlikte suc tipi incelemesinden olusmaktadr.

Anahtar Kelimeler:
Gocmen, Yabanci, Tiirk Vatandasi, Uluslararasi Suclar, Gocmen Kacakgiligr Sucu.

Abstract:

Since the earliest times of history, people go from one place to another individualistically or collectively
with various reasons. The most important ones are economic reasons, desire to live in better conditions,
wars and climate conditions. As a result, individuals compromised with the people or organizations that
undertake this stuff for providing financial benefit, in order to go to the countries that they have determined
as target countries. In this migration adventure, which is continued by illegal and mostly under inhumane
conditions, the rights of individuals can be damaged and even death can occur. Since illegal immigration
threatens international social order and state’s border security, it is aimed to prevent these problems through
international conventions and additional protocols. As per the obligations of the international conventions
and protocols, Turkish Penal Code No. 765’s Article 201/a and Turkish Penal Code No. 5237’s Article 79 which
is titled under “International Crimes” are regulated. The purposes of the investigation of this crime are
having a limited number of studies on the subject and setting one of the main agenda of our country in the
last 5 years. Our study consists of the comparison of the crime of migrant smuggling that organized in the
Turkish Penal Code No. 765 and numbered 5237 and the type of crime investigation.

Keywords:
Immigrant, Foreign, Turkish Citizen, International Crimes, The Crime of Migrant Smuggling.
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Kisisel Verilerin Islenmesinde Adli ve
Onleyici Amacla Ongoriilen Istisnalarin
Ulusal ve Uluslararas1 Hukuka Gore
Degerlendirilmesi

Evaluation of Exceptions Provided for Judicial and
Preventive Purposes on Processing of Personal Data
According to National and International Law

Ars. Gor. Baran KIZILIRMAK®

Oz:

Calismada kisisel verilerin islenmesine iliskin glivence, sinirlama, ilke ve haklarin; adli ve onleyici amac-
1 faaliyetler bakimindan nasil daraltildigi (istisna tutuldugu) incelenmektedir. Adli ve dnleyici amacla
veri islemede de sayilan glivence, sinirlama ilke ve haklarin bir kism gecerlidir. Fakat bunlar 6zel hu-
kuk iliskilerinde oldugu kadar genis boyutta saglanmamaktadir. Uluslararasi ve uluslariistii mevzuattaki
genel egilim, adli ve 6nleyici amacli faaliyetlerin, kisisel verilerin islenmesine iliskin kurallarin bir kis-
mindan istisna tutulmasi; ulusal guvenlik amaciyla gerceklestirilen istihbari faaliyetlerin ise tamamen
istisna tutulmasi yonundedir. Ancak ikincisine iliskin tartismalar sirmektedir. Calismada, Turk hukuku ve
literaturindeki eksiklik de gozetilerek hem 6698 sayili Kisisel Verilerin Korunmasi Kanunu hem de konu-
ya iliskin onemli baz1 uluslararasi ve uluslarusti hukuk metinleri incelenmistir. Bunlarin adli ve onleyici
amacla kisisel veri islemede istisnalarin ongoriilmesine iliskin yaklasimi degerlendirilmistir. Bu glivence,
sinirlama, ilke ve haklarin her biri ayn birer calisma konusudur; bu calismada ana hatlaryla uzerinde
durulmakla yetinilmis olup, konu calismanin kapsamini daha fazla genisletmemek amaciyla karsilastir-
mal1 hukuk disiplini altinda incelenmemistir.

Anahtar Kelimeler:
Kisisel Veri, Kolluk, Adli ve Onleyici Amac, istisna, 2016/680 Sayili Direktif, GDPR, 108 no.lu Sézlesme.

Abstract:

In this study, how the safeguards, restrictions, principles and rights regarding the processing of
personal data in judicial and preventive activities are restricted (excluded) is analyzed. Some of these
safeguards, restrictions, principles and rights are also valid for data processing in judicial and preventive
purposes. However, these are not ensured in a wide scale as in private law relations. General tendency
in international and supranational regulations is excluding the judicial and preventive activities from

) Kadir Has Universitesi, Hukuk Fakiiltesi, Ceza ve Ceza Muhakemesi Hukuku Anabilim Dali,
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some of the rules in personal data processing; while intelligence activities carried out for the purpose of
national security are to be totally exempted. However, the debate on the latter continues. In this study,
taking into account the lack in Turkish law and academic studies, both the Law on the Protection of
Personal Data No. 6698 and some of the important international and supranational regulations relating
to the topic are examined. Their approach in providing exceptions in personal data processing for
judicial and preventive purposes was evaluated. Each of these safeguards, restrictions, principles and
rights are subject to separate studies; in this study they are only evaluated superficially, also the issue
hasn’t been analyzed under comparative law discipline.

Keywords:

Personal Data, Law Enforcement Forces, Judicial and Preventive Purpose, Exception, Directive No: 2016/680,
GVKT, Treaty No: 108.
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Toplu Is S6zlesmesinden
Tesmil Yoluyla Yararlanma

Utilization From Collective Labor Agreement by Extension

Ars. Gor. Melis KUTLU®

Oz:

Calismamizin konusunu, “tesmil” muessesesi olusturmaktadir. Toplu is s6zlesmesinden yararlanma ba-
kimindan esas olan, taraf sendikaya lUye olmaktir. Buna karsilik, taraf sendikaya uye olmayanlara da
birtakim yollarla toplu is sozlesmesinden yararlanma hakki taninmistir. Bu yollardan birini de, toplu is
sozlesmesinin tesmili teskil etmektedir. Tesmil kavramsal olarak, yayma, icine alma, kapsatma anlamla-
rina karsilik gelmektedir. is Hukuku bakimindan ise tesmil, yiiriirliikte bulunan bir toplu is sézlesmesinin
yer ve kisi olarak uygulama alaninin, Cumhurbaskaninin karariyla sozlesme disinda kalan ayni iskolunda-
ki isyerlerinde calisan iscileri de kapsayacak sekilde genisletilmesini ifade etmektedir. Bununla beraber
tesmil karari, idari bir islem olmasi sebebiyle geriye yiirliimez nitelige sahiptir.

Tesmil muessesesi ile birlikte toplu is sozlesmesinden yararlanmayan isci sayisinin azaltilmasi ve hak-
siz rekabetin onlenmesi amaclanmaktadir. Buna karsilik, doktrinde tesmil miessesesi, uygulamadaki
basarisiz tesmil girisimleri gbz oniine alinarak “olii dogmus bir diizenleme” olarak nitelendirilmistir.
Calismamizda, doktrinde Anayasaya aykiri olmasi sebebiyle elestiri konusu olan tesmil muessesi, tim
yonleriyle ele alinmistir.

Anahtar Kelimeler:
is Hukuku, Toplu is Sozlesmesi, Tesmil, Sendikalar, isci Sendikalan, Taraf Sendika, Grev.

Abstract:

The subject of the our article is about the institution of “extension”. In terms of utilization from the
Collective Labor Agreement, the essential rule is having a certified union membership. On the other hand,
non-party trade union members are also entitled to utilize from collective labor agreement in several
methods. Extension placed among one of these methods. Conceptually, the extension corresponds to
the meaning of distribution, inclusion and involving. According to the Labor Law, extension implies
the scope of application of a collective labor agreement as a person and place shall be extended
to the workers who works in the same business field with the decision of the President. Due to its
administrative process feature, the extension decision tends to be as well as a non-retroactive process.
With the institution of extension, it is aimed to reduce the number of workers who do not utilize from
collective labor agreement. Also it prevents an unfair competition. On the other hand, according to the
doctrine, the institution of the utilization has been described as an “invalid regulation” considering the
unsuccessful extension attempts in practice. In our article, the institution of the extension, which is subject
to various criticisms because of its’ adverseness to the Constitution, has been handled in all aspects.

Keywords:
Labour Law, Collective Labor Agreement, Extension, Unions, Labor Unions, Certified Union, Strike.
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