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Oliim Cezasi Lehine Etik Argiimanlarin
Elestirel Bir Degerlendirmesi

A Critical Evaluation of the Ethical Arguments for Death Penalty

Dr. Ogr. Uyesi Engin ARIKAN®
Oz:
Olim cezas1 Tirkiye’de sik sik giindeme gelmektedir. Bu tartismalarda hukukcular genellikle anayasal
simirlamalara ve uluslararasi anlasmalara atifta bulunsa da, meselenin esas boyutu etik niteliktedir. Olim
cezasini temellendirmek icin pek cok gerekce ileri strilmektedir: kisas, caydiricilik, toplumsal talepler
gibi. Ote yandan 6liim cezasimn yarattig1 endiselerin giderilmesi icin bu cezamn sadece belli suclar icin
diizenlenecegi iddia edilmektedir. Kisas argiimani, “gbze goz, dise dis” formili dogrultusunda oldukca
sorunlu cikarimlara varmaktadir. Caydincilik argiiman ise ampirik olarak siipheli oldugu kadar, kisilerin bu
cezalan hak ettiklerine iliskin bir gerekce sunamamaktadir. Toplumsal taleplerin varligi kendi basina bu
taleplerin akilc1 oldugunu gostermez. istisnailik giivenceleri ise esasinda 6lim cezasini lehine ileri siiriilen
argiimanlarin icerikleri ile tutarsizdir ve gelecekte toplumsal taleplerin kiskirtilmasi olasiligina kars1 kiril-
gan bir zemindedir. Oliim cezas1, temel bir insani deger olan insan hayatina dogrudan kastettigi icin mutlak
olarak kotudur. Cezalandirma, odetmeci olmalidir ancak bunun kisas temelli olmasina gerek yoktur. Dev-
let, guivenlik glicleri vasitasi ile kimi vakalarda olumcul gu¢ kullansa da bu vakalarda oldurme saiki yoktur,
siiphelilerin etkisiz hale getirilmesi hedeflenmektedir. Oliim cezasinda ise zorunlu olarak dogrudan 6lduir-
me saiki mevcut oldugundan dolay1 bu ceza devletin 6limcil giic kullandig diger durumlardan farklilasir.

Anahtar Kelimeler:
Olim Cezas1, Kisas, Caydiricilik, Toplumsal Talepler, Odetme.

Abstract:

The death penalty frequently comes into question in Turkey. Although lawyers often refer to constitutional
restrictions and international agreements in these debates, the main aspect of the issue is ethical. Many
arguments are put forward to justify the death penalty: talion, deterrence, social demands. On the other hand,
it is claimed that this punishment will be used only for certain crimes in order to eliminate the concerns caused
by the death penalty. The talion argument reaches quite problematic inferences in line with the formula “eye
for an eye, tooth for a tooth”. The deterrence argument, on the other hand, is not only empirically doubtful,
but also fails to provide a justification that people deserve certain punishments. The existence of social
demands per se does not indicate that these demands are rational. Guarantees of exceptionality are essentially
inconsistent with the content of the arguments in favor of the death penalty and are on a fragile ground against
the possibility of provoking social demands in the future. The death penalty is absolutely evil because it acts
directly against human life, which is a basic human value. The punishment should be retributionist, but it need
not be based on talion. Although the state uses lethal force in some cases through the security forces, there is
no intention to kill in these cases, it is aimed to neutralize the suspects. The death penalty differs from those
situations where the state uses lethal force, as there is necessarily a direct intention to kill.

Keywords:
Death Penalty, Talion, Deterrence, Social Demands, Retribution.

) Tiirk-Alman Universitesi, Hukuk Fakiiltesi, Hukuk Felsefesi ve Hukuk Sosyolojisi Anabilim Dali,
E-posta: arikan@tau.edu.tr; Orcid Id: https://orcid.org/0000-0002-4264-706X.
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AB Hukukunun Uluslararasi1 Hukukla
[liskisinin Dayanaklari ve Sinirlari

The Relationship Between EU Law and International Law:
Basis and Limits

Prof. Dr. A. Flisun ARSAVA®

Oz:

AB’nin de liye devletler gibi giincel Ekonomik ve Parasal Birlik, ortak Avrupa miilteci sistemi baglaminda
dogan krizlerin Ustesinden gelinmesinde Uluslararast Hukuk araclarina basvurdugu goriilmektedir. Bu
tablo AB Hukuku ve Uluslararasi Hukuk iliskisinin degerlendirilmesini gerektirmektedir. AB primer huku-
ku acik bir sekilde Uluslararas1 Hukuk yanlisi olarak ifade edilmisken, AB Adalet Divani kararlarinda bu
yaklasim acik sekilde gozlenmemektedir. Makalede AB Hukukunun Uluslararasi Hukuka karst muhtariyet
iddiasinin doguracag sorunlar tartisilmaktadir.

Anahtar Kelimeler:

Diinya Ticaret Orgiitii, AB Hukukunun Dogrudan Uygulanmasi, Egemenlik Haklarinin Devri, AB Adalet Divani’nin
Danisma Goriisleri, AIHK’ya Katilim, AB Hukukunun Muhtariyeti.

Abstract:

The EU, like its member states, has applied international legal instruments to overcome the crises in
the context of the Economic and Monetary Union and the common European refugee system. For that
reason, the relationship between EU law and international law should be assessed. While EU primary
law is clearly expressed as a pro-international law, this approach is not observed in the decisions of the
EU Court of Justice. This article discusses the problems arising from the concept of the autonomy of
EU law.

Keywords:

The World Trade Organization, Direct Application of EU Law, Transfer of Sovereign Rights, Advisory Views of
the EU Court of Justice, Participation in the ECHR, Autonomy of the EU Law.

© Atiim Universitesi, Hukuk Fakiiltesi, Uluslararasi Kamu Hukuku Anabilim Dali,
E-posta: fiisun.arsava@atilim.edu.tr; Orcid Id: https://orcid.org/0000-0003-2275-7664.

Yayin Kuruluna Ulastig1 Tarih: 24.03.2020 / Kabul Tarihi: 03.11.2020.

Kadir Has Universitesi | Hukuk Fakiiltesi Dergisi | Aralik 2020 | Cilt: 8 - Say1 2



Kamu Hukuku KHASHFD C.8-S. 2 - Aralik 2020 - s. 147-161

Hukuk Sosyolojisi ve Ulrich BecKk'’in

Risk Toplumu Teorisi A¢isindan Hukuki
Dusiincede Risk Degerlendirmelerinin
Ekonomiklesmesi Uzerine Bir Elestirio

A Critique of the Economization of Risk Assessments in
Legal Thought from the Point of Ulrich Beck’s Theory of
Risk Society and Legal Sociology

Ars. Gor. Dr. Muzaffer DULGER®

Oz:

Bu makalenin konusu, Ulrich Beck’in “risk toplumu” kavraminin fikri izdiisimi altinda, hukuki sorumlu-
luklarin belirlenmesinde ve hukuki yasak ve onlemlerin mesruiyetinin sinanmasinda risk degerlendirme-
sinin yeri ve onemini, hukuk sosyolojisi perspektifinden tartismaya acmaktir. Gelecege iliskin bir terim
olarak risk, genel olarak zararli neticelerin ortaya ¢ikma olasiligini ifade eder; ve takdir de edilecegi
uzere, bu terimin etkilerini sigorta hukukundan ceza hukukuna dek, hukukun neredeyse tum branslarin-
da fark edebilmek miimkiindiir. Ve Beck’in calismalarina bakildiginda, onun risk terimine sosyo-paradig-
matik bir deger atfettigi kolayca anlasilabilir. Aynmi baslikli kitabinda, “risk toplumu”nu, “ileri derecede
sanayilesmenin kacinilmaz bir yapisal durumu” olarak tanimlar ve ayrica “ekonomik etkinlik”, “bilgi
toplumu” ve “kiresellesme” kavramlarini bu risk temelli sosyal paradigmanin anahtar kavramlari olarak
one cikarir. Makale soz konusu ii¢c anahtar kavramin, 6zellikle de ilkinin (yani ekonomik etkinligin) lize-
rine egilecek ve bunlarin giinimiizde ortaya cikan hukuki-kurumsal gelismeler lizerindeki etkisini sorus-
turacaktir. Bu baglamda Beck’in risk toplumu kavraminin temel karakteristik 6zelliklerinin serimlenmesi
akabinde, riskli eylemin yasaklanmasi hakkinda iki liberal formulasyon ve ayrica yine bu konuda hukukun
ekonomik analizinin bir takim ciktilan (Hand Formiilii ve Coase Teoremi lizerinden) ele alinacaktir. Eko-
nomik bir model Gizerinden bazi gorusler, haksiz fiil hukukunda risk-temelli olarak hukuki sorumluluklar
belirlemis ya da cevresel risklerin minimize edilmesi ve sucun onlenmesi icin bazi ¢ozumler onermisler-
dir. Makale, bu ¢oziim ve onerilerin bir takim hata ve yan etkilerine, Beckgi risk temelli sosyal paradima
acisindan isaret edecektir.

Anahtar Kelimeler:
Ulrich Beck, Risk Toplumu, Bumerang Etkisi, Coase Teoremi, Ekonomik Etkinlik.

O Makale, yazarin “Hukuka Ekonomik Yaklasimin Toplumsal Dayanaklar1” baslikli doktora tezinin “5.4. Maliyetler-
den Risklere: Risk Toplumu Tartismalarinda Hukuk ve Ekonomi” baslikli boliminun genisletilmis halidir.

) istanbul Universitesi, Hukuk Fakiiltesi, Hukuk Felsefesi ve Sosyolojisi Anabilim Dali,
E-posta: muzafferdulger@hotmail.com; Orcid Id: https://orcid.org/0000-0002-0359-9368.
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Abstract:

The subject of this article is to discuss the place and importance of risk assessments for determining legal
liabilities and testing legitimacy of legal preventions and prohibitions under the intellectual projection
of Ulrich Beck’s “risk society” conception and from the perspective of legal sociology. As a prospective
term, risk refers to possibility of harmful conclusions generally, and as might be expected, it is possible
to discern the effects of this term in nearly all branches of the law; from insurance law to criminal law.
And it is easily understandable that Beck attributes the term risk a socio-paradigmatic importance along
with the first glance at his works. In his same-titled book, he defines “risk society” as “an inescapable
structural condition of advanced industrialization” and also delineates “economic efficiency”,
“information society” and “globalization” as key concepts of the risk-based social paradigm. The article
will focus on these three key concepts, especially on the first one (economic efficiency), and investigate
of their effects on the emergining legal-institutional developments. In this context, after exposition of
the basic charateristics of Beck’s risk society conception, two liberal formulation on prohibiting risky
conducts and some outcomes of the economic analysis of law on this matter will be addressed (by means
of Hand Formula and Coase Theorem). Through an economic model, some thoughts have determined
risk-based legal liabilities in tort law or offered some remedies for minimazing environmental risks and
criminal prevention. This study will also point out some failures and side effects of these remedies and
offers in respect to Beckian risk-based social paradigm.

Keywords:
Ulrich Beck, Risk Society, Boomerang Effect, Coase Theorem, Economic Efficiency.
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Yargi Kararlari Isiginda Vergilerin
Kamu Giderlerinin Karsiligi Olmasi
IIkesinin Kapsami ve Hukuki Degeri

The Scope and Legal Value of the Principle that Taxes must
Correspond to Public Expenditures in the Light of Judicial
Decisions

Ars. Gor. Dr. Onur KAPLAN®

Oz:

Bireylerin zaman icerisinde gelisen ve degisen gereksinimlerini karsilamak maksadiyla devletin faali-
yetleri artmis ve bu artisa bagli olarak harcamalarin karsilanmasi icin finansman kaynag bulma geregi
ortaya ¢cikmistir. Devlet harcamalari olarak ifade edilebilecek bu giderleri karsilamak icin devletin kamu
glici kullanimi iceren miidahalesi gerekmis ve bu dogrultuda mali bir konu hakkinda, hukuk diizleminde
birey ve devlet karsi karsiya gelmistir. Kamu harcamalarinin artmasi temel hak ve hiirriyetlere midaha-
lenin yogun oldugu alanda, vergilendirme yetkisinin devlet tarafindan hangi amaca yonelik kullanildig
sorusunu ortaya cikarmaktadir. Ozellikle, sosyal devlet anlayisinin zamanla yerlesmesiyle birlikte kamu
harcamalan bakimindan devlete taninan vergilendirme yetkisinin niteligi ve icerigi sorgulanir hale gel-
mistir. Tarihsel siirecte de gorildigl lzere, vergilendirmenin herhangi bir glivenceye dayanmaksizin
keyfi bicimde yapilmasi, bireylerin temel hak ve ozgurliiklerinin 6ziine dokunabilmektedir. Bu anlamda
vergilendirme yetkisinin anayasal ilkelere bagli olarak kullanilmasi gerekir. Bu dogrultuda calismada ilk
olarak vergi kavrami tamimlanarak kamusal faaliyetler ile vergi arasindaki bagint1 belirlenecek; sonra
da anayasal vergilendirme ilkelerinden biri olan vergilerin kamu giderleri karsiig1 olmasi ilkesi, yargi
kararlari 15181nda irdelenecektir.

Anahtar Kelimeler:
Vergi, Vergilendirme, Hukuk Devleti, Kamu Hizmeti, Kamu Harcamalari.

Abstract:

The activities of the state have increased in line with the evolving and changing needs of individuals
over time, and the necessity of finding a source of financing has emerged to meet the expenditures.
In order to meet these expenditures, which can be expressed as state expenditures, the intervention
of the state involving the use of public power was required and in this direction, the individual and
the state came face to face on a financial issue at the legal level. The increase in public expenditures
raises the question of the purpose for which the taxation power is used by the state in the area where
the interference with fundamental rights and freedoms is intense. Especially, with the establishment
of the social state understanding in time, the concept and content of the taxation authority granted

) istanbul Bilgi Universitesi, Hukuk Fakiiltesi, idare Hukuku Anabilim Dali,
E-posta: onur.kaplan@bilgi.edu.tr; Orcid Id: https://orcid.org/0000-0003-1252-6352.
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to the state in terms of public expenditures have become questioned. As can be seen in the historical
process, taxation without any guarantee can touch the essence of the fundamental rights and freedoms
of individuals. In this sense, the taxation authority should be used in accordance with constitutional
principles. In this direction, firstly, the concept of tax will be defined and the relationship between
public activities and tax will be determined. Then, one of the constitutional taxation principles, the
principle of taxes in consideration of public expenditures will be examined in the light of the decisions
of the courts.

Keywords:
Tax, Taxation, Rule of Law, Public Service, Public Expenditures.
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Sucla Korunan Hukuki Deger Cercevesinde
Cocuklar Arasinda Gerceklesen
“Rizaya Dayali” Cinsel Iliskinin
Cezalandirilabilirligi Sorunu

On the Issue of Punishability of “Consensual” Sexual Intercourse
Between Children in the context of Legally Protective Value of a
Crime

Dr. Ogr. Uyesi Tuba KELEP PEKMEZ"

Oz:

Bu calismada on iki - onbes ve on bes - on sekiz yas arasindaki cocuklarin kendi aralarinda rizaya dayali
olarak gerceklestirdikleri cinsel iliski fillerinin, sucla korunan hukuki deger cercevesinde cezalandirlip
cezalandirlamayacag meselesi tartisilmistir. Bu baglamda oncelikle cocuklarin cinsel istismari ve resit
olmayanla cinsel iliski suclarinda korunan hukuki deger, korunan hukuki deger kavraminin fonksiyonu
da g6z oniinde bulundurularak, saptanmistir. Bu iki suc tipi bakimindan korunan hukuki degerin tespit
edilmesi, soz konusu hareketlerin cocuklar arasinda gerceklesmesi durumunda cezalandinlabilir olup ol-
madiklarina iliskin onemli bir dayanak teskil etmektedir. Bu cercevede, cezalandinlabilirlik bakimindan
objektif bir olciit ongoriilmesi gerektigi disiiniilerek fail ve magdur arasinda bir yas farkinin belirlenmesi
gerektigi sonucuna vanlmis ve ilgili kanun maddelerinde degisiklik yapilmasinin uygulamada ortaya ¢1-
kan problemleri c6zmek bakimindan etkili olacagi kanaatine ulasilmistir.

Anahtar Kelimeler:
Cinsel istismar, Resit Olmayanla Cinsel iliski, Riza, Korunan Hukuki Deger, Cinsel Suclar.

Abstract:

In this paper, punishability of consensual sexual intercourse of children between the ages of twelve
- fifteen and fifteen - eighteen years has been discussed in the framework of legally protected value
of a crime. In this context, firstly, the legally protected value of sexual abuse of children and sexual
intercourse with minors are determined by taking into account the function of legally protected value
in general. Determination of legally protected value within these two type of crimes constitutes an
important basis for whether the acts in question are punishable when they occur among children. It
is concluded that an objective criterion should be stipulated for punishability, and an age difference
should be determined between the perpetrator and the victim. In this manner, it is concluded that the
amendments in the relevant articles would be effective in solving the problems that arise in practice.

Keywords:
Sexual Abuse, Sexual Intercourse with a Minor, Consent, Legally Protected Value, Sexual Crimes.

) jstanbul Universitesi, Hukuk Fakiiltesi, Ceza ve Ceza Muhakemesi Hukuku Anabilim Dali,
E-posta: kelep@istanbul.edu.tr; Orcid Id: https://orcid.org/0000-0002-2042-2492.
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Saatli Bomba Senaryosu ve Gelistirilmis
Sorgu Teknikleri: Iskence Yasaginin
Mutlak Niteligi Isiginda Bir Degerlendirme

Ticking Bomb Scenario and Enhanced Interrogation Techniques:
An Assessment in the Light of Absoluteness of Prohibition of
Torture

Dr. Ogr. Uyesi Berke OZENC®

Oz:

2. Diinya Savasi’nin ardindan, iskencenin hicbir gerekceyle ve kosulda mesru kabul edilemeyecegi ilkesi,
uluslararas bir uzlas1 halini almistir. Savasin aci deneyimlerinin sekillendirdigi bu uzlasinin uluslararasi
hukuka yansidig ilk belge, Evrensel insan Haklan Bildirisi olmustur. iskence yasaginin mutlak niteligi,
Evrensel Bildiri’nin ardindan yiirirlige giren evrensel ve bolgesel insan haklari belgeleri araciligiyla
uluslararast hukuk acisindan baglayici hale gelmistir. Fakat 20. ylizyilin sonundan itibaren, iskence yasa-
ginin bu mutlak niteligi, ozellikle terorle miicadele adina yiiriitiilen faaliyetler kapsaminda tartismaya
acilmistir. Bu calismada iskence yasagin gorecelestirme cabalar acisindan 6ne ¢ikan iki kavram deger-
lendirilecektir. Bunlardan ilki saatli bomba senaryosu, ikincisi ise gelistirilmis sorgu teknikleridir.

Anahtar Kelimeler:

insan Haklar Evrensel Bildirisi, iskence Yasaginin Mutlak Niteligi, Saatli Bomba Senaryosu, Gelistirilmis Sorgu
Teknikleri, Terorle Micadele.

Abstract:

The principle that torture cannot be justified on any basis and in any circumstances have resulted
in an international compromise after the Second World War. This compromise, shaped by the bitter
experiences of war, was first reflected on the international law by the Universal Declaration of Human
Rights. The absoluteness of prohibition of torture acquired binding force in international law by
universal and regional human rights documents that entered into force after the Universal Declaration.
However, this absolute nature of prohibition of torture was opened up for discussion at the end of the
20th century, specifically within the context of operations in the fight against terrorism. In this study,
two notions will be analysed; “ticking bomb scenario” and “enhanced interrogation techniques”, which
have come forward in the effort to relativize the prohibition of torture.

Keywords:

Universal Declaration of Human Rights, Absoluteness of Prohibition of Torture, Ticking Bomb Scenario,
Enhanced Interrogation Techniques, Fight Against Terrorism.

O Tiirk-Alman Universitesi, Hukuk Fakiiltesi, Genel Kamu Hukuku Anabilim Dali,
E-posta: ozenc®tau.edu.tr; Orcid Id: https://orcid.org/0000-0003-4149-5567.
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Karsilastirmali Hukukta Haksiz Fiil
Sorumlulugunda Bir Zarar Kalemi
Olarak Zarari Onleme Masraflari®

Preventive Damages as a Part of Pecuniary Loss in Tort
Liability under the Comperative Law

Dr. Ogr. Uyesi Eylem APAYDIN®

Oz:

Tirk borclar hukukunda maddi zarar, genel olarak, kisinin malvarliginda istemi disindaki azalma olarak
tanimlanir. Kisinin kendi istegi ile sebep oldugu malvarligi azalmalari zarar olarak nitelendirilmez. 6098
sayili Tiirk Borclar Kanunu haksiz fiil sebebiyle zarar gérene zararin dogmasinda ya da artmasinda etkili
olmama kiilfetini yiiklemektedir. Zarar goren zararin dogmasina, halihazirda da dogmus zararin artma-
sina sebep olmamalidir. Zarar gorenin bu kiilfeti ihlal etmesi talep edecegi tazminatin indirilmesine
sebep olacaktir.

Bu calismada ilk olarak konu ile ilgili temel kavramlara deginilecektir. Bu baglamda haksiz fiil huku-
ku cercevesinde zararin tanimi yapilacak, zararin dogmasinda ya da artmasinda etkili olmama kiilfeti
aciklanacak ve zararin dogmasinda ya da artmasinda etkili olmama kiilfeti kapsaminda alinan 6nlemler
icin yapilan masraflar kategorize edilecektir. Daha sonra zarari onleme masraflarinin, zarar gorenin al-
dig1 6nlemlere ragmen zararin dogmasi, zarar gorenin aldig1 onlemler sebebiyle zararin dogmamasi ve
ileride dogmasi olas1 zararlar icin zarar gorenin onlem almasi ve riskin gerceklesmemesi olasiliklarina
gore zarar veren tarafindan talep edilip edilemeyecegi tartisilacaktir. Tartisma, Tirk Hukuku, Avrupa
Hukuklari, Avrupa Sorumluluk Hukukunun Esaslar ve Ortak Referans Cercevesi Taslagi cercevesinde kar-
silastirmali olarak yapilacaktir.

Anahtar Kelimeler:
Haks1z Fiil, Maddi Zarar, Zararn Onleme Kiilfeti, Zarar Onleme Masraflar1, Karsilastirmali Hukuk.

Abstract:

In Turkish law of obligations, pecuniary damage is generally defined as an involuntary reduction in the
assets of a person. Decrease in assets caused by one’s own will is not considered as loss. The Turkish
Code of Obligations No. 6098 imposes on the victim of a tort the burden of not participating in the
occurrence of the damage or contributing to increasing of the damage. The victim should not be a cause
of the damage or should not aggravate the damage. Violation of this burden by the victim party will
cause reduction in the compensation he/she would claim from the perpetrator.

) Bu calisma 24 Mayis 2019 giinii istanbul Bilgi Universitesi Hukuk Fakiiltesi tarafindan diizenlenen “Haksiz Fiil Kon-
feransi”’nda sunulan bildirinin genisletilmis ve degistirilmis versiyonudur.

) Kocaeli Universitesi, Hukuk Fakiiltesi, Medeni Hukuk Anabilim Dali,
E-posta: eyapaydin@yahoo.com; Orcid Id: https://orcid.org/0000-0001-7360-8496.

Yayin Kuruluna Ulastig1 Tarih: 24.08.2020 / Kabul Tarihi: 14.12.2020.

Kadir Has Universitesi | Hukuk Fakiiltesi Dergisi | Aralik 2020 | Cilt: 8 - Say1 2



2201 Dr. Ogr. Uyesi Eylem APAYDIN

In this study, firstly, the basic concepts related to the subject will be explained. In this context, within
the framework of tort law, respectively, the definition of the damage will be given, the burden of not
participating in the occurrence of the damage or contributing to increasing of the damage will be
clarified, and the costs incurred for the measures taken within the scope of this burden (preventive
damages) will be categorized and elucidated. Later, it will be discussed whether preventive damages
can be claimed by the victim under the following three possibilities: the damage occurs despite the
measures taken by the victim, the damage does not occur due to the measures taken by the victim and
the victim takes preventive measures for the possible future damages but the risk does not materialize
nor the damage. The discussions will be held with reference to Turkish Law, European Laws, Principles
of European Tort Law and the Draft Common Frame of Reference comparatively.

Keywords:
Tort, Pecuniary Loss, Duty to Mitigate the Loss, Preventive Damages, Comperative Law.
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Betriebsiibergang in Insolvenzverfahren
Gemass RL 2001/23/EG und AVRAG

!ﬂas Durumunda RL 2001/23/EG ve AVRAG Bakimindan
Isletmelerin Devri

Dr. Ogr. Uyesi Arzu ASCI®

Zusammenfassung:

Eingangs wird die Betriebsiibergangsrichtlinie RL 2001/23/EG erortert. Die Richtlinie wurde in Osterreich
durch die Bestimmungen des AVRAG umgesetzt. Diese Bestimmungen gelten fir Arbeitsverhaltnisse, die
auf einen privatrechtlichen Vertrag beruhen. Neben dem automatischen Betriebsiibergang und deren
Ausnahmen wird die Rechtsprechung des EuGH und OGH erlautert. In diesem Zusammenhang geht es
auch um die Anwendung des AVRAG im Insolvenzverfahren. Der Betriebsiibergang im Insolvenzverfahren
und die Haftung des Erwerbers bzw. VerauBerers werden naher dargestellt.

Schliisselworter:
Betriebsiibergang, Insolvenz, EU, Richtlinie EG, Arbeitnehmer.

Oz:

Giriste RL 2001/23/EG sayili isletmelerin devri ile ilgili olan direktif ele alinmaktadir. Bu direktif Avus-
turya’da AVRAG ile hayata gecirilmistir. Bu diizenleme 6zel hukuk kurallarina gore baslatilan is iliskileri
icin gecerlidir. isletmelerin otomatik olarak devir edilmesinin ve bunlarn istisnalarinin yam sira isveren-
lerin iflast durumunda AVRAG’1n uygulama alani da incelenmektedir. isverenin iflast durumunda isletme-
lerin devri ve devir alan ve devir eden kisilerin sorumluluklar da ele alinmaktadr.

Anahtar Kelimeler:
isletmelerin Devri, iflas, Avrupa Birligi, Konsey Direktifi, isci.

) jzmir Ekonomi Universitesi, Hukuk Fakdiltesi,
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The Right to Disconnect: Lessons from
Europe and Turkish Labour Law

Iscinin Ulasilamama Hakki: Tiirk is Hukuku ve Avrupa’dan Dersler

Prof. Dr. Ufuk AYDIN®
Ars. Gor. Merve KUTLU®

Abstract:

The advancement of technology has significantly changed employment relationships. Employers can
reach workers through email, message communication applications outside of working hours, assign them
for specific tasks, projects, or ask them to respond to emails and messages. As a result, workers’ right to
disconnect has become an important topic issue in recent years. In particular, COVID-19 pandemic shows
the importance of right to disconnect. France was the first country to explicitly regulate the right to
disconnect of the employee in Labour Code with the Droit a la Déconnexion. Belgium and Italy have also
legislated the right to disconnect. In Germany, the right to disconnect has not been legislated into the
Labour Code. Germany has adopted a model of self-regulation instead. The right to disconnect has not
been adopted in Turkey. This issue, however, can be considered within the scope of the right to rest and
the right to respect the private lives of workers. In our opinion, Turkey should adopt a position based on
an approach adopted in France with the right to disconnect being incorporated in Turkey’s Labour Code.

Keywords:

Right to Disconnect, Employees’ Right to Rest, Employees’ Private life, Employers’ Obligation to Protect
Employees, Employees’ Family and Working Life.

Oz:

Teknolojinin ilerlemesi is iliskilerini 6nemli dlciide degistirmistir. isverenler, calisma saatleri disinda
iscilere e-posta, mesaj, toplu mesaj uygulamalar araciligi ile ulasip belirli is ve gorevlere, projelere
atayabilir ya da e-postalara cevap vermesini isteyebilir. Son yillarda, bu durum, uluslararasi is huku-
kunda iscinin ulasilamama hakkini (right to disconnect) onemli bir tartisma konusu haline getirmistir.
Ozellikle COVID-19 salgim iscinin ulagilamama hakkinin 6nemini géstermistir. Fransa iscilerin ulagilama-
ma hakkini, is Kodunda acikca diizenleyen ilk iilke olmustur. Belcika ve italya da yasalarinda iscinin ula-
silamama hakkini acikca duzenlemistir. Alman hukukunda ise iscinin ulasilamama hakki pozitif hukukta
dizenlenmemis ancak bu hakkin gerceklestirilmesi icin sosyal taraflarca diizenleme ilkesi olarak adlan-
dinlabilecek (self-regulatory model) bir model benimsenmistir. Turk is hukuku mevzuatinda ise iscinin
ulasilamama hakki pozitif hukukta diizenlenmemistir. Ancak bu hakkin iscinin dinlenme hakki ve iscinin
ozel ve aile yasamina saygi haklar kapsaminda degerlendirilmesi miimkiindiir. Goriisiimiize gore, Tiirk

) Professor at istanbul Aydin University, Faculty of Law, Labour Law and Social Security Department; https://www.
aydin.edu.tr/tr-tr/akademik/fakulteler/hukuk/hukuk/Pages/akademik.aspx,
E-posta: ufukaydin4@aydin.edu.tr; Orcid Id: https://orcid.org/0000-0001-5413-9022.

) PhD. candidate at Private Law and Research Assistant Anadolu University Department of Economics and Administ-
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E-posta: mervekutlu@anadolu.edu.tr; Orcid Id: https://orcid.org/0000-0002-8327-6496.
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hukukunda Fransiz hukukuna benzer bir diizenleme yapilmali ve iscinin ulasilamama hakki is Kanununda
acikca yer almalidir.

Anahtar Kelimeler:

iscinin Ulasilamama Hakki, iscinin Dinlenme Hakki, iscinin Ozel Yasami, isverenin isciyi Koruma ve Goézetme
Borcu, Iscilerin Aile ve Calisma Yasami.
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Sinirasan Sézlesmelere Iliskin Meseleler

Yabana Bir Ulkede (Hollanda) Isyeri Devri
Alacagina Iliskin Bir Vaka Incelemesi

Issues Related to Cross Border Contracts
A Case Study of Transfer of Business in a Foreign Country (Netherlands)

Prof. Dr. Hac1 CAN®
Ars. Gor. Ekin TUNA®

Oz:

Esas itibariyle bir vaka incelemesi seklinde hazirlanan bu calisma, Hollanda’da bulunan bir restoranin devrine
iliskin bir sozlesme kapsaminda yasanan hukuki uyusmazligi konu edinmektedir. Bu sozlesmeye iliskin olarak
ortaya cikan icra hukuku, - milletlerarasi - usul hukuku, kanunlar ihtilafi hukuku ve sozlesme hukuku gibi cesitli
alanlara iliskin bir dizi mesele sistematik sekilde ele alinmaktadir. Davaya konu edilen olay 6zelinde yapilan in-
celeme ve degerlendirmelerde, diger hususlarin yani sira 6zellikle icra dairesi ve mahkemenin yetkisi konusunda
belirsizligin bulundugu, uyusmazligin esasimin Hollanda hukukunun maddi kurallarina gore ¢oziimlenmesi gerek-
tigi, diizenlenen belgenin ibra niteliginin bulunmadig, icra takibine konu edilen alacagin daha 6nceden zamana-
simina ugradigl ve whatsapp uygulamasi iizerinden yapilan - olasi - yazismalarin yalnizca takdiri delil kapsaminda
ele alinabilecegi, fakat kesin delil (ikrar) olarak goriilmesinin miimkiin olmadigi sonuclarina varilmaktadir.

Anahtar Kelimeler:

Yabancilik Unsuru, icra Takibi, icra Dairesi ve Mahkeme Yetkisi, isyeri Devir Sozlesmesi Alacagi, ikrar, ibra ve
Zamanasimi.

Abstract:

This study is prepared in the form of a case study whereby a business transfer agreement in the Netherlands
is examined. In this study, a series of issues related to various fields such as law of enforcement, international
procedural law, conflict of laws and substantive law which arise from this business transfer agreement concluded
between Turkish citizens living in the Netherlands are systematically addressed. As a result of the examinations
under this study, it is stated inter alia that, the competence of the execution office and the execution court are
uncertain especially regarding the merits of the dispute; chat messages through WhatsApp cannot be used as
definitive evidence in the court though it may be considered as discretionary evidence; Dutch law is applicable
to the merits of the dispute; though the document issued between the parties is not in the nature of discharge,
it is concluded that the debt subjected to execution proceedings is time-barred under the statute of limitations.

Keywords:

Foreign Element, Execution for Debt, The Competence of the Execution Office and the Execution Court,
Business Transfer Agreement Debt, Admission, Discharge and Statute of Limitations.

) Dokuz Eyliil Universitesi, Hukuk Fakiiltesi, Milletleraras1 Ozel Hukuk Anabilim Dali Baskani,
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E-posta: ekin.tuna@deu.edu.tr; Orcid Id: https://orcid.org/0000-0002-4124-0831.
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Kira Sozlesmesinde Kiralananin
Gezilip Goriilmesine Katlanma Borcu

The Obligation to Allow the Landlord to Inspect Under the
Rental Contract

Dr. Ogr. Uyesi Hakki Mert DOGU®

Oz:
Kira sozlesmesi, konusunu olusturan seyi kullandirma amaci giden bir sozlesmedir. Kira sozlesmesinin

yapilmasiyla birlikte kiraya veren ve kiracinin birtakim borclarn dogmaktadir. Kiracinin, kira sozlesme-
sinden kaynaklanan borc¢larindan bir tanesi kiralananin gezilip goriilmesine katlanma borcudur.

isvicre Borclar Kanunu’nun 257h maddesinin ikinci fikrasinda diizenlenen kiralananin gezilip goriilmesine
katlanma borcu, Tirk Borclar Kanunu’nun 319. maddesinin ikinci ve Uclincu fikrasinda yer almaktadir.
Kanunda sayilan bakim, satis veya sonraki kiralama hallerinden birinin s6z konusu olmas1 durumunda,
kiracinin kiralananin gezilip gorilmesine katlanmasi sarttir. Ancak kiralananin gezilip goriilebilmesi icin
bunun uygun bir siire onceden kiraciya bildirilmesi ve kiracinin yararlarinin da dikkate alinmasi gerekir.

Kiracinin hakli bir sebep olmaksizin kiralananin gezilip goriilmesine izin vermemesi ve bu borca aykin
davranmasi durumunda ortaya bir zararin ¢ikmissa, kiraya veren lehine tazminat glindeme gelmis olur.
Bununla birlikte kiraya verenin de kiraciya karsi kiralananin gezilip gorulmesi sirasinda meydana gelen
zararlardan sorumlulugu s6z konusudur.

Calismada kiracinin kiralananin gezilip gorilmesine katlanma borcu, katlanma borcunda taraflarin so-
runlulugu ve bu borcun alt kira sézlesmesindeki gériinimii ayrintili bir sekilde ele alinmaktadir.

Anahtar Kelimeler:

Kiralananin Gezilip Gorulmesine Katlanma Borcu, Kira Sozlesmesi, Alt Kira, Kiracinin Borclari, Turk Borclar
Kanunu.

Abstract:

The rental contract is a contract that aims to make use of what constitutes its subject. Some of the
obligations of the lessor and the lessee arise from the conclusion of the rental contract. One of the
lessee’s obligations arising from the rental contract is the obligation to allow the rented to inspect.

The obligation to allow the landlord to inspect, regulated in the second paragraph of article 257h of the
Swiss Code of Obligations, is included in the second and third paragraphs of the article 319 Turkish Code
of Obligations. In the event of one of the maintenance, sales or subsequent lease cases listed in the law,
the lessee must obligation to allow to inspect. However, in order for visited, this must be notified to the
lessee in advance and the lessee’s benefits must be taken into account.

) KTO Karatay Universitesi, Hukuk Fakiiltesi, Medeni Hukuk Anabilim Dali,
E-posta: mert.dogu@karatay.edu.tr; Orcid Id: https://orcid.org/0000-0003-4695-9623.
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If the lessee does not allow to be visited without a justified reason and acts contrary to this obligation,
if there is a damage, the compensation in favor of the lessor is brought to the agenda. In addition, the
lessor is also liable against the lessee for the damages incurred during the touring of the rented property.

The study discusses in detail the lessees obligation to allow to be visited, responsibility of the parties in
the obligation of permission and the appearance of this obligation in the sub-rental contract.
Keywords:

The Obligation to Allow the Landlord to Inspect, Rental Contract, Sub-Rental, Lessee’s Obligations, Turkish
Code of Obligations.
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Cekte Muhatap Olma Ehliyeti Baglaminda
Banka Disindaki Kimselerin Muhatap
Olarak Gosterilip Gosterilemeyecegi
Sorunu ve Bu Sorunun Banka CekKki ile
Karekod Uygulamasi Cercevesinde
Degerlendirilmesi

In the Context of the Ability of Acceptor in Checks, The Issue of
Whether Others Outside the Bank can be Shown as Accounts and
Assessment of this Problem within the Framework of Bank Cheque and
Datamatrix Application

Ars. Gor. Dr. Ferhat KAYIS®

Oz:

Ceklerde muhatap olma ehliyeti, sadece bankalara taminmistir. Buna ragmen ceklere iliskin diizenle-
mede TTK 673’e atif yapilarak, sanki banka disindaki kimselerin de muhatap olarak gosterilebilecegi
izlenimi yaratilmistir. Bu yanlis izlenim, hem ders kitaplarina hem de yargi kararlarina yansimistir. Oysa
doktrinde TTK 673 hiikmii, cekler yoniinden banka ¢eki kapsaminda ele alinmaktadir. Fakat uygulamada
sik karsilasilan banka ceklerinin de hukuken gecerli bir cek olup olmadigi tartismalidir. Cekler icin kabul
edilen banka seri numaras1 ve karekod uygulamasi ise, cekleri tamamen matbu basili kiymetli evrak
haline getirmistir. Bu baglamda diizenleyenin kendisini muhatap gostermesine iliskin TTK 673 hiikmii
anlamsiz hale gelmistir. Ancak karekod uygulamasi sadece pasif cek ehliyeti bakimindan degil ayni za-
manda aktif cek ehliyetini de onemli 6lcude sinmirlandirmistir. Bu calismada oncelikle cekte muhatap
olma ehliyeti cercevesinde banka disindaki kimselerin muhatap gosterilip gosterilemeyecegi hususu ve
TTK 673 hitkkmiintin cekler bakimindan nasil uygulanmasi gerektigi acikliga kavusturulmaya calisitmistir.
Daha sonra ise muhatap olma ehliyeti acisindan banka ¢eklerinin durumu ve bu ¢ercevede getirilebile-
cek ¢oziim onerileri ile karekod uygulamasinin cekler yoniinden ortaya cikardigi sorunlar incelenmistir.

Anahtar Kelimeler:
Muhatap Olma Ehliyeti, Banka Ceki, Aktif Cek Ehliyeti, Pasif Cek Ehliyeti, Karekod.

Abstract:

The ability of acceptor in Checks is only granted to banks. Nevertheless, by referring to the Turkish
Commercial Code (TCC) 673 in the regulation on checks, it was created the impression that people
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outside the bank could also be shown as drawee. This false impression was reflected in both textbooks
and judicial decisions. Whereas in the doctrine, the provision of TCC 673 is considered within the scope of
bank checks in terms of checks. However, it is controversial whether bank checks, which are frequently
encountered in practice, are legally valid checks. The bank serial number and datamatrix application
accepted for checks turned the checks into fully printed negotiable instrument. In this context, the
provision of the TCC 673 on the stating of the issuer as the addressee has become meaningless. However,
the datamatrix application has significantly limited not only passive check licenses, but also active
check licenses. In this study, first of all, the problem of whether persons outside the bank can be shown
as acceptor within the framework of the capacity to be addressed in checks and how the provision of
TCC 673 should be applied in terms of checks was clarified. Then, the status of bank checks in terms of
the ability to deal with and the solutions that can be brought within this framework and the problems
caused by the datamatrix application in terms of checks were examined.

Keywords:
The Ability of Acceptor, Bank Cheque, Active Check License, Passive Check License, Datamatrix.
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The Effect of Covid-19 on Contract and
Insurance Law

Covid-19’un Sozlesmelere Etkisi ve Sigorta Hukuku

Dr. Kyriaki NOUSSIA®
Prof. Dr. Basak BAYSAL"

Abstract:

The pandemic of Covid-19 has disrupted businesses and insurance and contractual relationships between
parties. This article examines the effect of Covid-19 on contract and insurance law, most notably in
relation to contract law and the need to redefine the legal notion of “force majeure” and in relation
to insurance law regarding business interruption insurance. Possible interpretations to be followed by
courts in future claims and liability for contractual and insurance law claims as a result of Covid-19 are
discussed and conclusions on the new role of force majeure and on insurance implications following the
Covid-19 pandemic are drawn.

Keywords:
Force Majeure, Insurance, Covid-19, Business Interruption Insurance, Breach of Contract.

Oz:

Covid-19 salgiminin ortaya cikisi, ticari iliskileri, sigorta sozlesmelerini ve taraflar arasindaki sozlesme
iliskilerini etkilemistir. Bu makale, Covid-19’un sozlesme ve sigorta hukuku lzerindeki etkisini, ozellik-
le de sozlesme hukuku ve “micbir sebep” kavramini yeniden tanimlama ihtiyacim da dikkate alarak,
is durmasi sigortasi incelenmistir. Covid-19 salginin olas1 sonucu olan sigorta hukukuna iliskin talepler
karsisinda mahkemeler tarafindan izlenecek olas1 yorumlar ve muicbir sebepler kavramina yuklenecek
yeni roller ve bunun Covid-19 salgini sonrasinda sigorta hukukuna etkileri de calismada incelenmistir.

Anahtar Kelimeler:
Force Majeure, Sigorta, Covid-19, is Durmasi Sigortasi, Sozlesmeye Aykirilik.
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Tasinmaz Satis ve Satis Vaadi Sozlesmelerinin
HukuKi Niteligi ve Uygulama Cercevesinde
Tasinmaz Satis So0zlesmelerinin Noterler
Tarafindan Yapilip Yapilamayacagi
Uzerine Bir Degerlendirme

An Assessment on the Legal Nature of Sale of Immovable Property
and Preliminary Sale Contracts and Whether Sale of Immovable
Property Contracts can be Made by Notaries

Dr. Ogr. Uyesi A. Nilay SENOL®

Oz:

Tasinmaz satis ve tasinmaz satis vaadi sozlesmeleri resmi sekle tabi sozlesmelerdir. Resmi sekli ger-
ceklestirecek makam ise Tiirk Medeni Kanunu veya Tiirk Bor¢lar Kanunu’nda belirtilmemistir. Tasinmaz
satis sozlesmeleri bakimindan Tapu Kanunu’nun 26. maddesi resmi sekli yapacak makam tapu sicil
midurliigu olarak belirlemistir. Noterlik Kanunu 60/3 uyarinca ise tasinmaz satis vaadi sozlesmelerini
yapmaya noterler yetkilidir. Tasinmaz satis sozlesmeleri bor¢ doguran, diger bir ifadeyle borclandirici
(taahhit) islemlerdir. Tapu Kanunu uyarinca, tapu mudir veya memurlan borclandinc islem ve tasarruf
islemlerinin her ikisini de yapma konusunda yetkilendirilmistir; ancak, uygulamada birbirinden ayr bu
iki islem, ayni1 senet Uzerinde birlikte akdedilmekte, bu uygulama da, borclandirici islemin, sozlesme
serbestisi ilkesi cercevesinde ornegin, kosula veya vadeye baglanarak akdedilmesine imkan tanimamak-
ta ve taraflar, baska bir borclandirici islem olan tasinmaz satis vaadi sozlesmesi yapmaya yonelmektedir.
Bu nedenle, tasinmaz satis vaadi sozlesmesi yapmaya yetkili noterlere, gerek sozlesmenin akdedilme
amaci gerekse uygulama dikkate alindiginda, tasinmaz satis sozlesmesi akdedebilme yetkisinin de veril-
mesi degerlendirilebilir.

Anahtar Kelimeler:
Tasinmaz Satis Sozlesmesi, Tasinmaz Satis Vaadi Sozlesmesi, Resmi Sekil, Noterlerin Yetkisi.

Abstract:

Sale of immovable contracts and preliminary sale contracts are contracts subject to a form required
by law. The authority to realize this form is not specified in the Turkish Civil Code or the Code of
Obligations. In terms of sale of immovable property contracts, Article 26 of the Land Registry Law has
determined the authority that will make the official form as the land registry office. In accordance with
the Notary Law 60/3, notaries are authorized to make preliminary contracts in relation to immovable
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property. Sale of immovable property contracts are promissory transactions. Under the Land Registry
Law, the title deed manager or officers are authorized to perform both promissory transactions and act
of disposal; in practice, these two separate transactions are concluded together on the same formal
contract, and this practice does not allow the promissory transaction to be concluded within the
framework of the principle of freedom of contract, and the parties tend to make preliminary contracts
instead. For this reasaon, it may be considered that the notary publics can also be authorized to form
sale contracts considering both the purpose of concluding the contract and the application.

Keywords:

Sale of Immovable Property Contracts, Preliminary Sale Contracs in Relation to Immovable Property, Form
Required by Law, Authorization of Notary Publics.
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