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Otonom Silah Sistemlerinin Uluslararasi
Insancil Hukukun Ayrim Gézetme
Ilkesi Cercevesinde Degerlendirilmesi

Evaluation of Autonomous Weapon Systems within the Framework
of the Principle of Distinction under International Humanitarian Law

Yrd. Doc. Dr. Percem ARMAN©®

Oz:

Yapay zeka bugiin endise verici bir sekilde silah sistemlerinde yaygin olarak kullanmilmaktadir. Yapay ze-
kadaki gelismelerle birlikte makineler insan kontroliine daha az bagimli olacak ve insanlar, karar verme
ve onlar adina harekete gecme konusunda makinelere bagimli hale gelecek gibi goriinmektedir. Askeri
uygulamalarda yapay zeka teknolojisini kullanan silah sistemlerinin ortaya ¢ikisi uluslararasi arenada-
ki gerek hukuki, gerekse etik tartismalan da beraberinde getirmistir. Gunumuz silahli catismalarinda
yapay zekanin silah sistemlerinde kullanimina iliskin uluslararasi bir diizenlemenin olmayisi ise dikkat
cekmektedir. Uluslararasi toplum, tamamen otonom silah sistemlerinin gelistirilmesinin ve dolayisiyla
yapay zekanin askerilestirilmesinin sonuclarn konusunda hakli olarak endise duymaktadir. Calisma, oto-
nom silah sistemlerini uluslararasi insancil hukukun temel ilkelerinden biri olan “ayrim gozetme ilkesi”
baglaminda degerlendirilecektir. Otonom silah sistemlerinin yarattig1 sorunsallardan bir tanesi ayrim
gozetme ilkesine saygi gosterme yetisine sahip olup olmayacagi yoniinde karsimiza cikmaktadir.

Anahtar Kelimeler:
Yapay Zeka, Otonom Silah Sistemleri, Katil Robotlar, Uluslararasi insancil Hukuk, Ayrim Gézetme ilkesi.

Abstract:

Artificial intelligence is alarmingly widely used in weapons systems today. With advances in artificial
intelligence, it looks like machines will become less dependent on human control and humans will
become more dependent on machines to make decisions and take action on their behalf. The emergence
of weapon systems that use artificial intelligence technology in military applications has brought about
both legal and ethical debates in the international arena. It is noteworthy that there is no international
regulation regarding the use of artificial intelligence in weapon systems in today’s armed conflicts.
The international community is rightfully concerned about the consequences of the development of
fully autonomous weapons systems and thus the militarization of artificial intelligence. The study
will evaluate autonomous weapon systems in the context of the “principle of distinction”, one of the
fundamental principles of international humanitarian law. One of the problems posed by autonomous
weapon systems is whether they will have the ability to respect the principle of distinction.

Keywords:
Artificial Intelligence, Autonomous Weapon Systems, Killer Robots, International Humanitarian Law, Principle of Distinction.
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Leon Petrazycki’'nin Hukuki Realizmi:
Psikolojik Hukuki Realizm

Legal Realizm of Leon Petrazycki:
Psychological Legal Realizm

Ars. Gor. Dr. Ezgi ARSLAN®

Oz:

Leon Petrazycki, 20. ylizy1in baslarinda ortaya koydugu Psikolojik Hukuk Kurami’yla Rus hukuki realiz-
mini kurmus olsa da yasadigi donemde hak ettigi tammrligi elde edememis bir diistiniirdiir. Cok cesitli
sebepleri olan bu taninmazligin giiniimiizde degismeye baslamasiyla, Petrazycki’nin hukuk kuramiyla
benzer donemlerde ortaya konmus diger kuramlan karsilastiran akademik calismalarin sayisi da artmis-
tir. Petrazycki’ye yonelik artan bu ilgi, bir yandan Petrazycki’nin caginin 6tesinde bir distiniir oldugu
gercegini ortaya cikarirken 6te yandan Petrazycki ile iskandinav hukuki realizminin kurucusu Hagerstrém
arasindaki carpici benzerligin fark edilmesine vesile olmustur. Hukuku psisik bir fenomen olarak tasvir
eden bu iki diistiniiriin kuramlari, kendi donemlerinin hakim hukuk kuramlarinin hukuk algisinin elestirisi
uzerinde yikselir. Hukuka dair kendi donemleri icin son derece ayniksi fikirleri olan bu iki dusunur ara-
sindaki benzerlik carpicidir. Her iki diisiiniiriin birbirinden haberdar olmadig1 ve cok farkli art yetisimlere
sahip oldugu gercegini de g6z 6niinde bulundurdugumuzda bu benzerlik daha da dikkate cekici hale gel-
mektedir. Farkli cografyalarda ve farkli hukuk sistemlerine sahip Ulkelerde yasamis iki distindirtin kendi
donemlerinin hakim hukuk kuramlarinin problemlerine dair benzer coziimler Giretmesinin carpiciligina
dikkat cekebilmek adina bu calismanin ilk boluminde Petrayzcki’nin psikolojik hukuk kurami 6zetlen-
mistir. ikinci boliimde ise Petrazycki’nin hukuki realizmi incelemis ve Hagerstrém’iin hukuki realizmiyle
karsilastinilarak iki kuram arasindaki benzerlik vurgulanmistir.

Anahtar Kelimeler:
Petrazycki, Hagerstrom, Realizm, Hukuki Realizm, Psikolojik Hukuki Realizm.

Abstract:

Although Leon Petrazycki founded Russian legal realism with his Psychological Theory of Law in the early
20th century, he is a thinker who did not receive the recognition he deserved during his lifetime. As this
lack of recognition has begun to change today, the number of academic studies comparing Petrazycki’s
legal theory with other theories put forward has increased. This increasing interest in Petrazycki, on the
one hand, revealed the fact that Petrazycki was a thinker ahead of his time, and on the other hand, led
to the realization of the striking similarity between Petrazycki and Hagerstrom. The theories of these
two thinkers that describe law as a psychic phenomenon, are based on the criticism of the perception
of law by the dominant legal theories of their period. The similarity between these two thinkers is
remarkable when we consider the fact that both thinkers were not aware of each other and had very
different backgrounds. To reveal the striking fact that two thinkers who lived in different geographies

) izmir Ekonomi Universitesi, Hukuk Fakiiltesi, Hukuk Felsefesi ve Sosyolojisi Anabilim Dali, izmir - Tiirkiye,
E-posta: ezgi.arslan@izmirekonomi.edu.tr; Orcid Id: https://orcid.org/0000-0003-0071-5009.
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and different legal systems produced similar solutions to the problems of the dominant legal theories,
in the first part Petrayzcki’s theory is summarized. In the second part, Petrazycki’s legal realism and
similarities between Hagerstrom and Petrazycki is examined.

Keywords:
Petrazycki, Hagerstrom, Realism, Legal Realism, Psychological Legal Realism.
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Iklim Degisikligi Davalari
Climate Change Litigation

Dr. Ogr. Uyesi Ozge ATIL KAYA®

Oz:

Ciddi ve cok yonli iklim degisikligi tehdidi, diinya genelinde cesitli dava stratejilerinin dogmasina ve
gelismesine neden olmustur. Birlesmis Milletler iklim Degisikligi Cerceve Sozlesmesi 26. ve 27. Taraflar
Konferanslan (Glasgow ve Sharm ELl-Sheikh iklim Zirveleri) gibi son donemde yapilan uluslararasi toplan-
tilar gostermistir ki; devletlerin iklim degisikliginin etkilerinin azaltilmasi ve kiiresel 1sinmay1 miimkiinse
1,5°C ile simirlandirma taahhiitleri hayal kirikligindan 6teye gidememistir. Sonuc olarak, iklim degisikligi
ile mucadelede devletleri ve sirketleri mahkemeler onunde sorumlu tutmak anlayis ve uygulamalan
ivme kazanmis ve ozellikle son donemlerde cok yaygin bir hal almistir. Bu makalede oncelikle, iklim
degisikligi davalarina iliskin hukuki yaklasimin gozden gecirilmesi amaci ile iklim degisikligi davalarinin
uluslararasi, bolgesel ve ulusal platformlarda nasil varlik gosterdikleri ve uygulanma sekilleri doktrinsel
olarak anlatilmistir. Daha sonra ise, iklim degisikligi davalarinin uygulanabilirliginin ve uygulamadaki
islevselliginin belirlenmesi acisindan uluslararasi, bolgesel ve ulusal platformlarda yargi 6niine getirilen
cesitli iklim degisikligi davalar1 kapsaminda verilen yargi kararlar incelenmistir.

Anahtar Kelimeler:
iklim Degisikligi, Dava, Uluslararasi, Bélgesel ve Ulusal.

Abstract:

The serious and multifaceted climate change threat has led to the emergence and development of
various litigation strategies around the world. Recent international meetings such as the 26th and 27th
Conferences of the Parties to the United Nations Framework Convention on Climate Change (Glasgow
and Sharm El-Sheikh Climate Summits) have shown that, States’ commitments to reduce the effects of
climate change and limit global warming to 1.5°C, if possible, have not gone beyond disappointment. As
aresult, the understanding and practice of holding states and companies accountable before the courts
in the fight against climate change has gained momentum and has become very common especially
recently. In this article, primarily, in order to review the legal understanding and approach regarding
climate change litigation, how climate change litigation exists in international, regional and national
platforms and the way it is implemented are doctrinally explained. Then, some climate change cases
brought before the courts in international, regional and national platforms were examined in order to
determine the applicability of climate change cases and their functionality in practice.

Keywords:
Climate Change, Litigation, International, Regional and National.
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Stokculuk Yasag:: Idare Hukuku
Boyutuyla Elestirel Bir Degerlendirme

Prohibition of Stockpiling: A Critical Evaluation with the
Dimension of Administrative Law

Dr. Ogr. Uyesi Selman Sacit BOZ
Ars. Gor. Ozge PASAOGLU®™

Oz:

Uretici, tedarikci ve perakende isletmeler tarafindan gerceklestirilebilen stokculuk, Perakende Ticaretin Dii-
zenlenmesi Hakkinda Kanunla yasaklanan bir fiildir. Stokculuk yasaginin ihlali durumunda Haksiz Fiyat Deger-
lendirme Kurulu idari para cezasi verilebilmektedir. idari para cezalarina karsi uyusmazlik ortaya ciktiginda
ise, aksi yonde bir diizenleme bulunmadigi icin Kabahatler Kanunu uygulanmaktadir. Bu calismada ilk olarak
stokculuk kavraminin neyi ifade ettigi ele alinarak, bu fiilin kimler tarafindan islenebilecegi, hangi faaliyet-
lerin stokculuk olarak degerlendirildigi elestirel bir bakis acisiyla incelenecektir. Bu sekilde Yonetmelikte yer
alan stokculuk tanimindaki muglakliklarin giderilmesi amaclanmaktadir. Stokculuk yasagimin hukukiligi ilgili
Kanun ve Yonetmelik dikkate alinarak normlar hiyerarsisi agisindan degerlendirilecektir. Son olarak idare-
nin verdigi yaptinm kararlar ve Haksiz Fiyat Degerlendirme Kurulunun kararlarinin niteligi 1s18inda gorevli
mahkemenin nasil tespit edildigi ve bu tespitin idare hukuku esaslarina gore degerlendirilmesi yapilacaktir.

Anahtar Kelimeler:

Stokculuk, Perakende Ticaretin Diizenlenmesi Hakkinda Kanun, Haksiz Fiyat Degerlendirme Kurulu, idari Yap-
tirm, idari Para Cezas.

Abstract:

Stockpiling, which can be carried out by producers, suppliers and retail businesses, is an act prohibited by the
Regulation of Retail Trade. In case of violation of the prohibition of stockpiling, an administrative fine may be
imposed by the Unfair Price Evaluation Board. When a dispute arises against administrative fines, the Misdemeanor
Law is applied since there is no regulation to the contrary. In this study, first of all, what the concept of stockpiling
means will be discussed, who can commit this verb and which activities are considered as stockpiling will be
examined from a critical point of view. In this way, it is aimed to eliminate the ambiguities in the definition of
stockpiling in the Regulation. The legality of the hoarding prohibition will be evaluated in terms of the hierarchy
of norms, taking into account the relevant Law and Regulation. Finally, in the light of the sanction decisions of the
administration and the nature of the decisions of the Unfair Price Evaluation Board, how the competent court is
determined and this determination will be evaluated according to the principles of administrative law.

Keywords:
Stockpiling, Regulation of Retail Trade, Unfair Price Evaluation Board, Administrative Sanction, Administrative Fine.
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Das abstrakte Recht in der Hegels
Rechtsphilosophie

Hegel’in Hukuk Felsefesinde Soyut Hukuk

Doc. Dr. jur. Dr. Altan HEPER®

Zusammenfassung:
Hegel (1770-1831) und seine Rechtphilosophie sind nach wie vor aktuell.

Hegels rechtphilosophisches Werk ,,Die Philosophie des Rechts*“ enthalt das Konzept des Willens und
argumentiert, dass sich der freie Wille nur im komplizierten sozialen Kontext von Eigentumsrechten
und -beziehungen, Vertragen, moralischen Verpflichtungen, Familienleben, Wirtschaft, Rechtssystem
und Gemeinwesen verwirklichen kann, also ein Mensch ist nur dann wirklich frei, wenn er an all diesen
verschiedenen Aspekten des staatlichen Lebens teilnimmt.

Der erste Teil der Rechtsphilosophie Hegels, der das abstrakte Recht behandelt, der Gegenstand dieses
Artikels ist, umfasst drei Abschnitte Uiber das Eigentum, den Vertrag und das Unrecht, deren Darstellung
der Rechtsperson vorgeschaltet ist.

Bei dieser Einteilung geht es Hegel um eine anthropologisch fundierte Darlegung des Rechts an sich,
sofern von allen konkreten Rechtsverhaltnissen der burgerlichen Gesellschaft abstrahiert wird. Hegels
Begriff vom abstrakten Recht war die abstrakte Vorstellung von Rechtsverhaltnissen der burgerlichen
Gesellschaft. Es handelt sich also um ein notwendiges Minimalrecht. Demzufolge ist das abstrakte Recht
-isoliert betrachtet- etwas Unselbststandiges und Unvollkommenes, dem erst durch den Bereich der
Sittlichkeit eine sinnvolle Existenz verliehen werden kann.

Bei Hegel bildet der Begriff der Person die Basis der gesamten Theorie des abstrakten Rechts. Dabei
handelt es sich nicht um ein Synonym fur ein Individuum, sondern um eine abstrakte Kategorie des
Rechts. Aus der engen Verkniipfung des Eigentums mit der Personlichkeit leitet Hegel seine Lehre von
der Notwendigkeit des Privateigentums ab.* Die Person als einzelner, individueller Wille ist frei. In der
auBeren Sphare ihrer Freiheit hat sie den Status der Einzelheit. Im Eigentum wird sich dieser Wille
gegenwartig. Daraus ergibt sich, dass Hegel die Institution des Privateigentums allein aus der abstrakten
Freiheit des Rechtssubjekts herleitet.

Der Vertrag ist flr Hegel die Vermittlung von Eigentum nicht mehr durch originare Besitznahme,
sondern durch einen gemeinschaftlichen Willen. Die notwendige Voraussetzung flir den Vertrag ist
die gegenseitige Anerkennung der Personen als Eigentiimer. Personen konnen sich nach Hegel nur als
Eigentimer in der AuBenwelt verwirklichen.

Hegels Straftheorie ist noch heute im modernen Strafrecht beziiglich des Sinns und Zwecks der Strafe
in gangigen Lehrbiichern relevant.

Nach Hegel werden auf der Ebene des Verbrechens sowohl das Recht an sich als auch der besondere
Wille des Opfers verletzt. Es stellt sich fir Hegel als negativ-unendliches Urteil dar, da es liberhaupt die
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Kategorien des ,,Mein“ und ,,Dein“ leugnet. Der Verbrecher versucht nicht, sein Unrecht zu vertuschen,
sondern geht offen mit Gewalt vor. Der freie Wille des Opfers wird in seiner Totalitat negiert. Dies macht
die Unverninftigkeit des Verbrechens aus, da es sich in einen Widerspruch zur Menschenwiirde setzt. Es
ist die reine Negation der Freiheit des Opfers und des Rechts an sich.

Schliisselworter:
Hegel, Rechtsphilosophie, Abstraktes Recht, Eigentum, Unrecht, Verbrechen.

Oz:
Hegel (1770-1831) ve Hegel’in hukuk felsefesi bugiin de aktialitesini kaybetmemistir. Bilindigi gibi Hegel
bir sistem felsefecisidir ve Hegel’in hukuk felsefesi onun felsefesindeki sistemle dogrudan baglantilidir.

Hegel’in hukuk felsefesi calismasi serbest irade konseptini esas alir ve Hegel’e gore serbest irade sade-
ce toplumda, hukuk sisteminde, ekonomide, aile yasaminda, ahlaki yikimluliiklerde, sozlesmelerde,
milkiyet haklarinda ve miilkiyet iliskilerinin karmasik toplumsal baglaminda gerceklesmektedir yani bir
insan sadece kamusal yasamin tiim alanlarina katildiginda gercekten 6zgirdir.

Hegel’in hukuk felsefesi calismasinin ilk bolimu bu makalenin konusu olup soyut hukukla ilgilidir ve tc¢
alt alani; miilkiyet, sozlesme ve haksizligi icermektedir. Hegel bu alt alanlarin basina hukuki anlamda
kisi konseptini getirmektedir.

Bu ayrimda Hegel icin 6nem tasiyan konu, hukukun antropolojik temelli aciklamasidir. Hegel’in soyut
hukuk kavrami burjuva toplumunun tim somut hukuki iliskilerden soyut bir tasavvurudur. S6z konusu
olan zorunlu bir minimal hukuktur. Bu soyut hukuk eksik kalmaktadir ve soyut hukuka ancak ahlakilik
alaninda anlam kazandirmak olanaklidir.

Soyut hukuk kuraminin bittinunin temelini kisi olusturur. Burada kisi, bireyin es anlamlisi olmamakta,
bunun yerine hukukun soyut bir kategorisi olmaktadir.

Hegel kisilikle miilkiyet arasindaki giiclii bagdan 6zel miilkiyetin zorunlulugu sonucunu ¢ikartir.

Hegel acisindan sozlesme ortak iradenin Urunidir ve sozlesmenin zorunlu kosulu maliklerin birbirini
karsilikli olarak kabuludur. Hegel acisindan kisiler kendilerini dis diinyada sadece malik olarak gercek-
lestirebilir.

Hegel’in ceza hukuku kurami bugiin hala modern ceza hukukunda cezanin amaci ve anlami baglaminda
ceza hukuku ders kitaplarinda onem tasimaktadir.

Hegel’e gore ciliriim ile hem hukuk hem de magdurun iradesine yonelik bir saldir s6z konusudur. Clirim,
“benim” ve “senin” kategorilerini genel olarak inkar etmektedir. Ciirim isleyen haksizligim gizlemeye
calismakta, apacik siddet kullanmaktadir. Magdurun o6zgiir iradesi biitiinliigii icerisinde inkar edilmek-
tedir. Bu da cirmiin akil disiigin1 ortaya koyup, insan onurunu ihlal eder. Ciiriim esasinda magdurun
ozglrliigiiniin ve hukukun saf bir inkar demektir.

Hegel’in kisi kavram, kisi olarak karsilikli saygi gérme, taninma, so6zlesme, kisiye gosterilen saygisizligin
sembolik olarak tekrar eski haline getirilmesi gibi temel kavramlar cagdas hukuk felsefesinde cesitli
formlarda hala aktielligini stirdirmektedir.

Anahtar Kelimeler:
Georg Wilhelm Hegel, Hukuk Felsefesi, Kisi, Mulkiyet, Sozlesme, Curim.
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Avrupa Insan Haklar1 Mahkemesi
Ictihatlar1 Uyarinca Toplanti ve
Gosteri Yuruyislerine Hukuka AyKiri

Miidahaleler ve Hukuka Aykir1 Miidahale
Iddialarinin EtKili Sorusturulmasi

Unlawful Interference in Demonstrations and Effective
Investigation of Allegations of Unlawful Interference Under
the Case Law of European Court of Human Rights

Ars. Gor. Dr. Efe Can KARABULAT®

Oz:

Bireylerin fikirlerini diger bireyler ile bir araya gelerek ifade edebilmesini ve kamuoyu 6niinde seslendi-
rebilmesini saglayan toplanti ve gosteri yiiriiyisii diizenleme hakki, demokratik bir toplumun temel un-
surlarindan birini teskil etmektedir. Bu hak, Avrupa insan Haklar1 Sézlesmesi’nin 11. maddesiyle koruma
altina alindig1 gibi Tiirk hukukunda da toplanti ve gosteri yiiriiylsii diizenleme hakkini koruma altina alan
hiikiimler mevcuttur. Kuskusuz bu hakkin da belli kosullar altinda sinirlandinlabilmesi mimkindir ve bu
simrlamalara Avrupa insan Haklar Sozlesmesi’nin 11. maddesinin 2. fikrasinda yer verilmistir. Avrupa in-
san Haklarn Mahkemesi, ictihadinda, toplanti ve gosteri ylrlyusu diizenleme hakkina getirilen sinirlama-
larin hukukiligini denetlerken; kanunilik, mesru amac ve demokratik bir toplumda gereklilik kriterlerine
basvurmaktadir. Toplanti ve gosteri yurliylsu dizenleme hakkinin hukuka aykiri olarak sinirlandirilmasi
baglaminda ozellikle hukuka aykiri miidahale ve orantisiz glic kullamimi iddialar 6n plana ¢ikmaktadir.
Avrupa insan Haklarn Mahkemesi ictihadinda, devletlerin Avrupa insan Haklar Sozlesmesi’nin 2. ve 3.
maddeleri uyarinca orantisiz gic kullanmaktan sakinmalar yonundeki maddi yukumlulukleri yaninda,
bu eylemlerin etkili sorusturulmasina yonelik usuli yukimlilikleri de bulunmaktadir. Turkiye aleyhinde
bu yiikiimliiligiin ihlal edildigine yonelik pek ¢ok karar bulunmaktadir. Her ne kadar bu ihlal kararlarina
neden olan sorunlar giderilmeye calisilmakta ise de bazi kronik sorunlar hala varligini siirdiirmektedir.

Anahtar Kelimeler:

Toplanti ve Gosteri Yirilyust Duzenleme Hakki, Orantisiz Gug, Etkili sorusturma, Avrupa insan Haklar Mahke-
mesi, Avrupa Insan Haklar Sozlesmesi.
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Abstract:

Freedom of assembly and association, which enables individuals to express their ideas by coming
together with others and voicing them in public, constitutes one of the fundamental elements of a
democratic society. This right is protected by Article 11 of the European Convention on Human Rights and
is also safeguarded by provisions in Turkish law that protect the freedom of assembly and association.
Undoubtedly, this right can be restricted under certain conditions, and such limitations are outlined in
Article 11, paragraph 2 of the European Convention on Human Rights.

In its case law, the European Court of Human Rights examines the legality of restrictions imposed on
the freedom of assembly and association by referring to the criteria of lawfulness, legitimate aim, and
necessity in a democratic society. Concerning the unlawful restriction of the freedom of assembly and
association, allegations of unlawful interference and the use of excessive force come to the forefront.
In its case law, the European Court of Human Rights imposes substantive obligations on states, in
accordance with Articles 2 and 3 of the European Convention on Human Rights, to refrain from using
disproportionate force and also places procedural obligations on them for the effective investigation of
such actions.

There are numerous judgments against Turkey indicating that it has violated these obligations. Although
efforts are being made to address the problems that have led to these violations, some chronic issues
still persist.

Keywords:

Freedom of Assembly and Association, Excessive Force, Effective Investigation, European Court of Human
Rights, European Convention on Human Rights.
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Tiirk Anayasa Mahkemesinin Is Yiikii
Sorununa Céziim Onerileri

The Suggestions for Solution to the Workload Problem of the
Turkish Constitutional Court

Oguzcan KUTKAN®

Oz:

2012 yilinda Turk Anayasa Mahkemesine bireysel basvuru usuliiniin baslamasi ile birlikte Anayasa Mah-
kemesinin is yukl giderek artmistir. GUnumuzde Anayasa Mahkemesi cok ciddi bir is yuku altindadir. Bu
is yiikii Anayasa Mahkemesine yapilan bireysel basvurulardan kaynaklanmaktadir. Is yiikiiniin agirlig,
kararlarin gecikmesine neden olmaktadir. Anayasa Mahkemesinin is yukil sorununu ¢ozimu icin cesitli
¢ozum onerileri ileri surilmustur.

Bu oneriler icinde 6ne cikanlar, insan Haklar Avukatligi sisteminin getirilmesi, bireysel bagvuru harcimin
onemli bir oranda yukseltilmesi, adli ve idari yarginin is yukuniin azaltilmasi, “temel haklara aykiriik”in
usul kanunlarinda bozma nedeni olarak diizenlenmesi, “Anayasal Gnem”in bagimsiz bir kabul edilebilirlik
kriteri olarak diizenlenmesi, kabul edilebilirlik incelemesi yapilirken liste usuliiniin uygulanmasi daha sik
uygulanmasi, dostane ¢ozim benzeri uzlasma usulinin uygulanmasi, pilot karar usuliiniin daha sik uygu-
lanmasi, bireysel basvurularda taleple baglilik kuralimin uygulanmasi, bireysel basvurularda norm denetimi
yapilmasi, hak ihlaline sebep olan idari islem ya da yarg1 kararinin Anayasa Mahkemesi tarafindan iptal
edilmesi, bireysel basvuru yargilamasinda Adalet Bakanliginin devlet adina muhatap konumuna getiril-
mesi, hakimlere ve savcilara ek egitim verilmesi, tazminatlarin sorumluya riicu edilmesi, bireysel bas-
vuru kararlarinin daha az sayida Uye tarafindan verilmesi ve son olarak raportor sayisinin onemli 6lclide
arttinlmasidir. Bu calismada Anayasa Mahkemesinin is yuku sorunun cozulmesi icin ileri surulen oneriler
aciklanmis ve degerlendirilmistir. Bu ¢6ziim Gnerilerine ayrica bir neriyle katki sunulmaya calisilmistir.

Anahtar Kelimeler:
Anayasa Mahkemesi, is Yiikii, Bireysel Basvuru, Liste Usulii, Pilot Karar.

Abstract:

Turkish Constitutional Court’s workload has steadily increased after inuring the procedure of individual
application to the Constitutional Court in 2012. The Constitutional Court has a heavy workload at present.
Its workload is caused by individual applications. The Court’s decisions delay because of the heavy
workload. Various ideas were stated to solve the heavy workload problem of the Constitutional Court.

Prominent suggestions amongst these suggestions are adopting the Human Rights Advocacy System,
a significant increase in the individual application fee, decreasing workload of civil, criminal, and
administrative jurisdiction, regulating “contradiction to the fundamental rights” as a reversal
reason in procedural laws, regulating “constitutional importance” as a seperate admissibility
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criteria, implementation of the listing method during the admissibility examination more frequently,
implementation of the friendly settlement-like reconciliation method, implementation of pilot
judgement method more frequently, implementation of rule of dependency with demand during
the examinations of individual application, doing constitutional review to the related laws during
examination of individual application, annulment of administrative actions and judicial decisions that
caused the violation of fundamental rights, making the Ministry of Justice the respondent on behalf of
the government in individual application trials, providing additional training to judges and prosecutors,
taking compensation which paid by government to the applicants from the officials who caused the
violation of fundamental rights, making individual application decisions by fewer number of judges of
the Constitutional Court, and, finally, a significant increase in the number of rapporteurs.

In this study, the suggestions stated to solve the workload problem of the Constitutional Court are
explained and evaluated. It has also been tried to contribute to these suggestions for the solution with
a suggestion.

Keywords:
Turkish Constitutional Court, Workload, Individual Application, Listing Method, Pilot Judgement.
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Koruma Tedbirlerinde Aranan “Baska
Surette Delil Elde Edilememesi veya Elde
Etme Imkaninin Bulunmamas1” Sarti

The Requirement of “Inability or Impossibility of Obtaining
Evidence by any Other Means” in Protection Measures

Dr. Ogr. Uyesi Derya TEKIN®

Oz:

Bu calismada ceza muhakemesi hukukunda dort farkli koruma tedbirinde (bilgisayarlarda, bilgisayar
programlarinda ve kutuklerinde arama, kopyalama ve elkoyma; iletisimin dinlenmesi, kayda alinmasi
ve sinyal bilgilerinin degerlendirilmesi; gizli sorusturmaci gérevlendirilmesi ve teknik araclarla izleme)
tedbire karar verilebilmesi icin bir sart olarak karsimiza cikan baska surette delil elde edilememesi
veya elde etme imkaninin bulunmamasi ifadelerinin ne anlama geldigi inceleme konusu yapilmistir. Ca-
lismada hem sartin yer aldig1 tedbirlerin delil elde etme amaci hem de koruma tedbirlerinin on sartlan
1s181nda calisma konusu sartin nasil uygulanabilir oldugu konusunda bir inceleme yapilmistir. Bu noktada
suc siiphesi, gecikemezlik, gériiniiste hakliik ve élciiliiliik 6n sartlar 6n plana cikmaktadir. Oncelikle
kuvvetli siiphe sebeplerini baslangic siiphesinden yogun ama yeterli siipheden az bir siiphe derecesi
olarak belirlemek kanun koyucunun s6z konusu koruma tedbirlerinden beklentilerine daha uygun bir
anlayistir. Olciiliiliik noktasinda ise bu sartin s6z konusu koruma tedbirlerine temel hak ve ézgiirliiklere
en agir miidahaleyi iceren koruma tedbirleri oldugu icin degil, “delil elde etme islevi” goren koruma
tedbirleri arasinda en agir sayilabilecek miidahaleleri icerdigi icin bir sart olarak eklendigi noktasindan
hareket edilmistir. Son olarak bu tedbirlerin kendi arasinda bir siralama yapmak teorik olarak mumkiin
goziikse de her olay bakimindan ayri ayri bir degerlendirmenin yapilmasinin gerekli oldugu da koruma
tedbirlerinin gecikemezlik ve goriinuste haklilik 6zellikleri dikkate alinarak ortaya konulmustur.

Anahtar Kelimeler:
Koruma Tedbiri, Delil, Kuvvetli Siiphe Sebepleri, Gecikemezlik, Olciliiliik.

Abstract:

In this study, the meaning of the expressions “inability to obtain evidence by any other means” or “no
possibility of obtaining evidence by any other means”, which appear as a condition for deciding on the
measure in four different protection measures (search, copying and seizure of computers, computer
programmes and logs; interception, recording and evaluation of signal information; assignment of a
secret investigator and monitoring by technical means) in criminal procedure law has been examined.
In the study, how the condition is applicable has been examined in the light of both the purpose of
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obtaining evidence of the measures in which the condition is included and the preconditions of the
protection measures. At this point, the preconditions called as criminal suspicion, non-delayability,
apparent justification and proportionality come to the fore. First of all, determining the reasons
for strong suspicion as a degree of suspicion more intense than the initial suspicion but less than
sufficient suspicion is more in line with the expectations of the legislator from the protection measures
in question. In terms of proportionality, it has been emphasised that this condition was added to
the protection measures in question not because they are the protection measures that involve the
most severe interference with fundamental rights and freedoms, but because they involve the most
severe interference among the protection measures that have the “function of obtaining evidence”.
Finally, although it seems theoretically possible to make a ranking among these measures, it has been
demonstrated that it is necessary to make a separate evaluation in terms of each case, taking into
account the non-delayability and apparent justification features of the protection measures.

Keywords:
Protection Measures, Evidence, Strong Suspicion Reasons, Non-delayability, Proportionality.
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Sosyal Uygunluk Ogretisi

The Doctrine of Social Appropriateness

Prof. Dr. Hamide ZAFER®
Dr. Ogr. Uyesi Yagiz YAVUZ®

Oz:

Sosyal diizeni korumak amaci ile kabul edilen su¢ tanimina iliskin genel ve soyut kurallar, zaman zaman
konulus amacina aykir bir sekilde ve seklen de olsa sosyal hayata uygun davranislari kapsamina alabilir.
Sosyal uygunluk (soziale Addquanz) Ggretisi, sosyal hayata uygun davranislarin ceza hukukunun alanin-
dan c¢ikartilmasina iliskin bir 6greti olup Alman literatiriinde ilk kez 1939 tarihli bir calismada ortaya
atilmistir. Alman 6gretisinde, bu 6gretiyi sosyal hayata uygun davranislarin mevcut ceza hukuku araclar
ile zaten ceza hukukunun disina ¢ikartilmasinin miimkiin oldugu, bir davranisin sosyal hayata uygunlu-
gunun belirlenmesine iliskin kriterleri tespit etmenin zorlugu, kurumun suc genel teorisindeki yerinin
belirsizligi gibi gerekcelerle reddeden yazarlar bulunmakta ise de son on yillarda 6greti tekrar belirli
ornekler Gizerinden tartisilmaya baslanmis ve suc genel teorisi icinde kendine 6zgl bir yere oturtulmasi
gerektigi yoniindeki goriisler kuvvet kazanmaya baslamistir. Sosyal uygunluk Ogretisi, glinlimiizde, izin
verilen risk, objektif isnadiyet gibi yeni teorik kurumlarin cikis noktasin1 da olusturmaktadir. Ayrica 6g-
reti, yorum, hata, haksizlik bilinci, suc tipine dahil olmayan hareketler, hukuka uygunluk nedeni ve suca
istirak iradesi gibi bircok kurumla baglanti icindedir. Bu calisma, ceza hukuku kurumlarinin, davranisin
sosyal uygunlugu dikkate alinarak yorumlanmasina katki saglamak ve kurumun hukuki niteligine isaret
etmek icin kaleme alinmistir.

Anahtar Kelimeler:

Sosyal Uygunluk, Hukuka Uygunluk Nedeni, Amaca Gore Yorum, Mesleki Uygunluk, Cezalandirilmayan Hare-
ketler.

Abstract:

General and abstract rules regarding the definition of crime, which are adopted to protect the social
order, may sometimes include behaviors that are appropriate for social life, even in a form contrary to
the purpose for which they were established. The doctrine of social appropriateness (soziale Addquanz)
is a doctrine regarding the exclusion of socially acceptable behaviors from the scope of criminal law
and was first put forward in German literature in a study dated 1939. In the German doctrine, some
authors reject this doctrine because it is already possible to exclude socially appropriate behaviors from
criminal law with existing criminal law tools, the difficulty of identifying the criteria for determining
the social appropriateness of behavior, and the uncertainty of the place of the institution in the general
theory of crime. However, in the last decades, the doctrine has started to be discussed again through
specific examples and the views that it should be positioned in a specific place within the general theory
of crime have started to gain strength. Today, the doctrine of social appropriateness also constitutes
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the starting point of new theoretical institutions such as permitted risk and objective attribution. In
addition, the doctrine is in connection with many institutions such as interpretation, mistake, awareness
of injustice, acts not included in the legal elements of the offense, the ground of legal justification, and
the will of complicity. This study has been written to contribute to the interpretation of criminal law
institutions by taking into account the social appropriateness of behavior and to point out a new ground
of legal justification.

Keywords:

Social Appropriateness, Ground of Legal Justification, Interpretation According to Purpose, Professional
Appropriateness, Unpunished Acts.
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Yargitay Kararlari Isiginda
Tiiketici Islemlerinde Ticari Hiikiimlerin
Uygulanabilirligi Sorunu

In the Light of Court of Appeals Decisions the Problem of
Applicability of Commercial Provisions in Consumer
Transactions

Prof. Dr. Sebnem AKIPEK OCAL®
Dr. Ogr. Uyesi Tamer BOZKURT*

Oz:

Tiketici hukuku; medeni hukuk, borclar hukuku, ticaret hukuku ve usul hukuku ile siki iliskileri olan bir
alan olarak bu alanlarin temel ilke ve kurallarina, tiiketiciyi koruyabilmek amaciyla istisnalar getirmek-
tedir. Cogu zaman birbiri ile kesisen ticaret ile tiiketici hukuku diizenlemelerinin zaman zaman aralarin-
da catismalar da yasanabilmektedir. Bu durum, ozellikle ticari is, teselsul karinesi ve faiz konular basta
olmak uzere karsimiza ¢ikar. Turk hukukunda uzun stireden beri ticari is ile tiketici islemi kavramlarinin
ayni anda s6z konusu olup olamayacagi konusu tartisilmaktadir. Konu 6zellikle faiz konusunda yogun-
lasmistir. Ancak faiz disinda, teselsil karinesi (TTK m. 7/2), ticari hikiumler (TTK m. 1), ticari orf ve
adet kurallan ve teamiiller (TTK m. 2) zamanasimi siirelerinin degistirilememesi (TTK m. 6) gibi kural-
lanin tiiketici islemlerinde uygulanip uygulanamayacaginin etraflica tartisilmasi gerekmektedir. Tiketici
islemlerinin ayn1 anda ticari ise viicut verip veremeyecegi, tiiketici lehine veya aleyhine TCMB avans
oraninin ve bir tiketici islemini birlikte Ustlenen kisiler arasinda muteselsil borcluluk karinesinin uygu-
lanip uygulanmayacagi incelenmesi gereken konularin basinda gelmektedir. Calismada tiiketici hukuku
kurallar ile ticari hiikimler arasindaki iliski ve baglanti kurulmaya calisitmistir.

Anahtar Kelimeler:
Tiiketici islemi, Ticari Is, Ticari Hiikiim, Faiz, Ticari Orf ve Adet.

Abstract:

Consumer law, as a field that has close ties between civil law, law of obligations, commercial law and
procedural law, brings exceptions to the basic principles and rules of these fields in order to protect
the consumer. Commercial law and consumer law regulations, which often intersect with each other,
may sometimes conflict with each other as well. This is especially the case in the areas of “commercial

transaction”, “presumption of succession” and “interest”. In Turkish law, it has been discussed for a long
time whether the concepts of commercial transaction and consumer transaction can be in question at
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the same time. The issue is particularly centred on the issue of interest. However, apart from interest,
it is necessary to discuss in detail whether rules such as the presumption of succession (Art. 7/2 of
the TCC), commercial provisions (Art. 1 of the TCC), commercial customs and traditions (Art. 2 of the
TCC), and the invariability of statute of limitations (Art. 6 of the TCC) can be applied to consumer
transactions. Whether consumer transactions may simultaneously constitute a commercial transaction,
the advance rate of the CBRT in favour of or against the consumer, and whether the presumption of joint
indebtedness applies between persons who undertake a consumer transaction together are among the
issues that need to be examined. In this study, it is tried to establish the relationship and connection
between the consumer law rules and commercial provisions.

Keywords:
Consumer Transactions, Commercial Transaction, Commercial Provision, Interest, Commercial Customs and Tradition.
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Vatansizligin Tespitine Iliskin
Hukuki Bir Prosediir Gelistirmek ve
Bu Prosediiriin Onemi

Developing a Legal Procedure for Determination of Statelessness
and Its Importance

Doc. Dr. Asli BAYATA CANYAS®

Oz:

Dogum ani itibariyle ya da daha sonradan ortaya cikabilen vatansizlik, genel olarak bir kisinin, herhangi bir
devlet ile vatandaslik bagi icinde bulunmamasi olarak ifade edilir. Vatansizlik ilk bakista kolay belirlene-
bilir bir durum olarak disundulse de bir bireyin vatansizlik durumunun tespit edilerek kendisine “vatansiz”
statiisiniin taninmasi zorlu bir siirec olabilmektedir. Bu zorlugu azaltmak amaciyla, belli bir devletin mev-
zuatinda etkin ve islevsel bir vatansizlik tespit proseduriine yer vermek ve prosedurin asamalarim tayin
etmek onerilebilir. Vatansizliginin tespiti lizerine ilgiliye bir kimlik belgesi verilmesi miimkiin olabilecek ve
ilgili, lilkeye giris cikis kolayligi ile ikamet, egitim, saglik gibi haklara, vatansizlik statiisii miimkiin kildig
olcude erisebilecektir. Calismada, vatansizlik tespit prosediriniin bir devletin mevzuatinda acik olarak
duzenlenmis olmasini savunan anlayis paylasilmakta ve etkin bir prosedurin asamalan uluslararasi boyut,
farkli devletlerin konuya yaklasimi ve yargi kararlar da ele alinarak irdelenmektedir.

Anahtar Kelimeler:

Vatansizlik, Vatansizlik Tespit Prosedirii, Vatansiz Kisilerin Korunmasina iliskin ELl Kitab1, idari Gozetim, Va-
tansizligin Ispati.

Abstract:

Statelessness, which can occur at the moment of birth or later, can generally be defined as a person not
having citizenship ties with any state. Although statelessness is thought to be an easily identifiable situation
at first glance, determining the statelessness of an individual and granting him or her a “stateless” status can
be a difficult process. In order to reduce this difficulty, it may be recommended to include an effective and
functional statelessness determination procedure in the legislation of a particular state and to determine the
stages of this procedure. Upon detection of statelessness, it may be possible to issue an identity document
to the person concerned, and he/she will be able to access rights such as residence, education and health
with ease of entry and exit to the country, to the extent his/her statelessness status makes it possible. In this
study, the view advocating that the statelessness determination procedure be clearly regulated in a state’s
legislation is shared, and the stages of an effective procedure are examined by considering the international
dimension, the approach of different states to this issue and judicial decisions.

Keywords:

Statelessness, Statelessness Determination Procedure, Handbook on the Protection of Stateless Persons,
Administrative Detention, Proof of Statelessness.
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Tasinmaz Satis Vaadi S0zlesmesinin
Onalim Olay: Teskil Edip Etmedigi
Sorunu

The Question whether the Contract of Promise of Sale
Constitutes a Preemption Event

Dr. Ogr. Uyesi Ozgiin CELEBI®

Oz:

Tirk Borclar Kanunu m. 240/f. 1 hilkkmi uyarinca sozlesmeden dogan onalim hakki satis ve ekonomik
bakimdan satisa esdeger islemlerde kullanlabilir. Ogretide baz1 yazarlar, Tiirk hukukunda bu yénde acik
hiikim olmamasina ragmen, ekonomik bakimdan satisa esdeger islem kavraminin yasal 6nalim hakki
acisindan da uygulanabilir oldugu goriisiindedirler. Boylece, satis disindaki islemlerde onalim hakkinin
ne zaman kullanilabilir hale geldiginin belirlenmesi hem s6zlesmeden hem de yasadan dogan Gnalim
hakki acisindan onem tasiyan bir sorun olarak karsimiza cikmaktadir. Satis disindaki islemler arasinda
onalim olay teskil edip etmedigi tartismali olanlardan biri de tasinmaz satis vaadi sozlesmesidir. Tiirk
hukukunda baz1 yargi kararlariyla teyit edilen, dgretide de hakim sayilabilecek gériise gore, tasinmaz
satis vaadi sozlesmesi miilkiyeti devir borcu dogurmadigi icin 6nalim olay1 teskil etmez. Bazi yazarlar
ise, islemin belirli acilardan tasinmaz satisiyla gosterdigi benzerlikler basta olmak lizere, cesitli gerek-
celerle, tasinmaz satis vaadinin 6nalim olay olarak kabul edilmesi gerektigini savunmuslardir. Bu calis-
mada tasinmaz satis vaadi sdzlesmesinin 6nalim olay1 teskil edip etmedigine iliskin goriisler ve bunlarin
sonuclar incelenmekte ve tasinmaz satis vaadi sézlesmesinin ekonomik bakimdan satisa esdeger islem
kavrami altinda 6nalim olay1 olarak kabul edilmesi olanagi tartisilmaktadir.

Anahtar Kelimeler:

Onalim Hakki, Onalim Olay1, Tasinmaz Satis Vaadi Sozlesmesi, Tasinmaz Satis1 Sozlesmesi, Ekonomik Bakimdan
Satisa Esdeger islem.

Abstract:

Under article 240, paragraph 1 of the Turkish Code of Obligations, the contractual preemption right can
be exercised in case a sale or an act economically equivalent to sale is agreed upon. Despite the lack of
legal provision to this effect, some authors argue that the legal preemption right can also be exercised
in case of the conclusion of an act economically equivalent to sale. Consequently, the question when
the preemption right can be exercised concerns both contractual and legal preemption rights. In this
regard, one of the controversial issues is the impact of the contract of promise of sale. The majority
of authors and the court decisions assert that the promise of sale does not constitute a preemption
event since it does not create obligations as to the transfer of ownership. Nevertheless, other authors,
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relying mostly on the similarities between sale and promise of sale, have presented various arguments
to classify the promise of sale as a preemption event. In this paper, we discuss the arguments regarding
whether promise of sale constitutes a preemption event and the possible recognition of promise of sale
as a preemption event under the concept of an act economically equivalent to sale.

Keywords:

Preemption Right, Preemption Event, Contract of Promise of Sale, Contract of Sale of Immovable Property,
Act Economically Equivalent to Sale.
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Tiiketici Islemlerindeki Ticari Amac
Unsurunun Ticari Is Acisindan
Degerlendirilmesi

Evaluation of the Commercial Purpose Element in Consumer
Transactions in terms of Mercantile Transactions

Dr. Ogr Uyesi Aytekin CELIK®

Oz:

Tiketici islemi olarak nitelendirilen bir isin aynm zamanda ticari is niteligi tasiyabilmesi mimkunddr. Ti-
cari ise baglanan sonuclarin tiiketici islemleri acisindan uygulanabilirligi hususunda birtakim tartismalar
s0z konusu olsa da her iki isin birbirlerinden tamamen bagimsiz oldugunu ileri sirmek mimkiin degildir.

Tiketici isleminin belirleyici unsuru, taraflarin ticari (veya mesleki) amacla hareket edip etmedigidir.
Ticari amac kavram, ticari isten farkli bir kavram olmasina ragmen 6zellikle ticari isin ispatina iliskin
diizenlemeler ticari amac acisindan da 6nem tasimaktadir. Ozellikle tiiketici isleminin taraflarindan bi-
risinin tacir oldugu durumlarda isin ticari isletmeyle ilgili olup olmadigi hususunda birtakim tereddiitler
yasanabilir. Tuketicinin Korunmasi Hakkinda Kanun ve ilgili mevzuatta ticari (veya mesleki) amacla hare-
ket edilip edilmedigi hususunda tereddiit yasanan durumlarda nasil hareket edilecegi ve bu konuda ispat
ylikiiniin kime ait olacag1 konusunda bir diizenlemeye yer verilmemistir. Buna karsilik Tirk Ticaret Kanu-
nu’nda hem bir isin ticari isletmeyle ilgili olmasinin kapsami1 hem de isin ticari isletmeyle ilgili oldugunun
ispati konusunda onemli diizenlemelere yer verilmistir. Turk Ticaret Kanunu’ndaki s6z konusu dizenle-
meler tacirin gercek kisi veya tiizel kisi olmasina gore farkli sonuclar ongormektedir. Bu yiizden tiiketici
isleminin taraflarindan birisinin veya her ikisinin tacir oldugu durumlarda ticari amacla hareket edilip
edilmediginin tespiti konusunda ticari islere iliskin s6z konusu hiikiimlerin de uygulanmasi gerekmektedir.

Anahtar Kelimeler:
Tiiketici, Tiketici islemi, Ticari Amac, Ticari is, Tacir.

Abstract:

It is possible that a business that is characterized as a consumer transaction may also be a mercantile
transaction. Although there are some debates on the applicability of the consequences of mercantile
transaction to consumer transactions, it is not possible to argue that the two businesses are completely
independent from each other.

The determining factor of a consumer transaction is whether the parties are acting for commercial
(or professional) purposes. Although the concept of commercial purpose is different from mercantile
transaction, regulations regarding the proof of mercantile transaction are also important in terms of
commercial purpose. Especially in cases where one of the parties to the consumer transaction is a
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merchant, there may be some hesitations as to whether the business is related to a commercial enterprise.
In the Law on the Protection of Consumers and the relevant legislation, there is no regulation on how
to act in cases where there is doubt about whether the act is for commercial (or professional) purposes
and who has the burden of proof as to whether the act is for commercial (or professional) purposes. On
the other hand, the Turkish Commercial Code (TCC) contains important regulations regarding both the
scope of a business being related to a commercial enterprise and the proof that the business is related
to a commercial enterprise These regulations in the TCC differ depending on whether the merchant is a
natural person or a legal entity. In cases where one or both of the parties to the consumer transaction
are merchants, the provisions regarding mercantile transactions should also be applied in order to
determine whether or not they are acting for commercial purposes.

Keywords:
Consumer, Consumer Transaction, Commercial Purpose, Mercantile Transaction, Merchant.
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Paydasin Paylh Miilkiyet Birliginden
Cikarilmasi

Exclusion of the Shareholder from the Unity of Ownership in
Common

Dr. Ogr. Uyesi Kemal ERDOGAN®

Oz:

TMK m. 696 hiilkmiinde, tutum ve davramslariyla diger paydaslarin tamamina veya bir kismina karsi
olan yiikiimliiliiklerini agir bicimde cigneyen ve diger paydaslar icin payli miilkiyet iliskisinin devamin
cekilmez hale getiren paydasin mahkeme karariyla paydasliktan cikarilabilecegi diizenlenmistir. Miilki-
yet hakkina bir miidahale teskil ettigi icin, paydasliktan ¢cikarma son caredir (ultima ratio) ve TMK m.
696 hilkmiinde yer alan sartlarin gerceklesip gerceklesmedigi hakim tarafindan siki bir sekilde arastiril-
malidir. Hilkkmiin somut olaya uygulanabilir oldugunu tespit eden hakim, paydasliktan ¢ikarma kararini
verebilmek icin gerekli olan maddi ve sekli sartlarin gerceklesip gerceklesmedigini incelemelidir. Kanun-
da aranan sartlarin gerceklestigi kanaatine varilirsa, davali paydasin paydasliktan ¢ikarilmasina karar
verilecektir. Ihrac edilen paydasin payinin hukuki akibeti hakkinda Kanun’da bir sira kabul edilmis olup,
hakimin TMK m. 696 hiikmiinde yer alan yollardan diledigi birini segme imkan1 yoktur. Bununla birlikte,
TMK m. 696 hiikmii kiyas yoluyla pay lzerinde intifa veya diger bir ayni ya da tapuya serh edilmis kisisel
yararlanma hakki sahipleri hakkinda da uyulama alan1 bulmaktadir.

Anahtar Kelimeler:
Payli Miilkiyet, Paydas, Paydasliktan Cikarma, Diger Hak Sahiplerinin Cikarilmasi, Yonetim ve Tasarruf.

Abstract:

Article 696 of the TCC (Turkish Civil Code) stipulates that a shareholder who severely violates his/her
obligations towards all or some of the other shareholders by his/her own behaviour and who makes
the continuation of the ownership in common relationship unbearable for the other shareholders, may
be disqualified from shareholding by a court decision. Since it constitutes an interference in the right
to property, the exclusion from shareholding is a last resort (ultima ratio) and whether the conditions
under Article 696 of the TCC are fulfilled should be strictly investigated by the judge. Having determined
that the provision is applicable to the concrete case, the judge should examine whether the necessary
material and formal conditions for the decision on the exclusion from shareholding are fulfilled. A
sequence is accepted in the Code regarding the legal fate of the excluded shareholder’s share, and
the judge does not have the opportunity to choose any of the methods under Article 696 of the TCC.
Besides, Article 696 of the TCC is also applicable by analogy to the holders of usufruct or other in rem
rights or personal benefit rights annotated to the land registry.

Keywords:

Ownership in Common, Shareholder, Exclusion from Shareholding, Exclusion of Other Right Holders, Management
and Disposition.
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Cocukla Kisisel Iliski Kurulmasinda
Cocugun Yararini Tespit ve Cocugun
Esyalarinin Teslimi Sorunlari

Problems of Determining the Benefits of the Child and Delivery
of the Child’s Belongings in Establishing a Personal Relationship
with the Child

Dr. Ogr. Uyesi Bedia GULES®

Oz:

Cocugun iyi yetismis bir kisilige sahip olmasi, siiphesiz ebeveyni ile gecirecegi kaliteli zaman dilimine
baglidir. Anne-babanin cocukla ayni aile ortaminda yasamasi durumunda, cogunlukla bu acidan problem
yasanmaz. Fakat anne ile babanin bosanma, ayrilik gibi birtakim sebeplerle ayr1 olmalari ya da cocugun
kuruma vyerlestirilmesi gibi cocugun ebeveyninden uzak kaldig1 bazi hallerde, cocuk onlarla iletisim ku-
ramaz hale gelir. Boyle durumlarin sakincasini bertaraf etmek adina hakim cocukla kisisel iliski kurma
karar vermektedir. Ancak bu kararin etkililigi de kisisel iliski kuracak kisinin secimi, iliskinin siiresi ve
kapsami gibi hususlarin dogru degerlendirilmesine baglidir.

Cocukla kisisel iletisim kurulmasina dair baz1 uyusmazliklarda, cocuk esasinda ebeveynle iletisim kur-
mak istememekte ya da iletisimin engellenmesi gerekmektedir. Kimi zaman da iletisim zamaninin ki-
saltilmasi, kapsaminin daraltilmasi, mudahalelere sinir konulmasi zorunluluktur. Bazi durumlarda da
cocugun esyalarinin teslim edilmemesi, kisisel iliski kararint hem cocuk hem kisisel iliski kuran acisindan
islevsiz hale getirmektedir.

Calismada cocukla kisisel iliski kurulmasina dair uygulamada meydana gelen baz1 sorunlar ve ozellikle
kisisel iliski icin cocugun teslimi kapsaminda, cocugun esyalarinin da talep edilip edilemeyecegi mese-
lesi konu edinilmistir.

Anahtar Kelimeler:

Cocukla Kisisel i.li§ki Kurulmasi, Cocugun Teslimi, Cocugun Esyalarinin Teslimi, Cocugun Yiiksek Yarar1, Uciincii
Kisilerle Kisisel Iliski.

Abstract:

Having a well-educated personality of child, depends on quality time she/he will spend with her/his
parents. If parents live in same environment with child, there is no problem. But, where child is away
from parent, such as separation of parents, divorce or placement of child in institution, child becomes
unable to communicate with them. In order to avoid inconvenience of such situations, judge decides to
establish a personal relationship with child. However, effectiveness of this decision depends on correct
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evaluation of issues such as choice of person to establish a personal relationship, duration and scope of
relationship.

In some disputes regarding personal communication with child, the child does not actually want to
communicate with parent or communication must be prevented. Sometimes it is necessary to shorten
the communication time, narrow the scope, and set limits on interventions. In some cases, not delivering
the child’s belongings renders the personal relationship decision dysfunctional for both child and person
establishing personal relationship.

In the study, some of problems that occur in practice of establishing a personal relationship with child
and especially issue of whether the child’s belongings can be requested within scope of delivery of the
child for personal relationship are discussed.

Keywords:

Establishing a Personal Relationship with the Child, Delivery of the Child, Delivery of the Child’s Belongings,
The Best Interests of the Child, Personal Relationship with the Third Person.
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6769 Sayil1 Sinai Miilkiyet Kanunu
Madde 25.6 Baglaminda Sessiz Kalma
Yoluyla Hak Kaybina Iliskin Bazi Sorunlar
Uzerine Diisiinceler

Thoughts on Some Problems Regarding Loss of Rights Through
Silence in the context on Article 25.6 of the Industrial Property
Law No. 6769

Dr. Ogr. Uyesi Ozlem ILBASMIS HIZLISOY®

Oz:

Calismamizda her seyden once 6769 sayili Sinai Miilkiyet Kanunu m. 25.6 baglaminda sessiz kalma yo-
luyla hak kaybinin uygulama alaninin netlestirilmesine gayret edilecektir. Bu baglamda anilan kurumun
hiikimsiizliik davalar yaninda tecaviiz ve iptal davalarinda uygulanma olanagi, hiikiimsiizliik davasi kap-
saminda ise hangi hiikimsuzluk sebepleri ve davaci olabileceklerden hangileri bakimindan uygulanma
alanina sahip olabilecegi hususlar ele alinacaktir.

Ayrica calismamizda sessiz kalma yoluyla hak kaybinin kimler tarafindan ileri siriilebilecegi acikliga
kavusturulacaktir. Bu kapsamda, kullanimina sessiz kalinan sonraki tarihli markanin sahibince dermeyan
edilebilecegi acik olan sessiz kalma yoluyla hak kaybinin Uclincii kisiler tarafindan ileri siriiliip siiriile-
meyecegi sorunu incelenecektir. Bundan baska, sonraki tarihli markanin sahibinin 6nceki hak sahibinin
kullamimina mani olup olamayacagi meselesi tartisilacaktir. Calismamizda yine sonraki tarihli markanin
korunmasinin, kullanimina sessiz kalinan mal veya hizmet siniflari ile simirli olup olmadigi degerlendiri-
lecektir. Calismamiz kapsaminda ele alinacak 6nemli sorunlardan bir digeri de sonraki tarihli markanin
sahibinin, liciinci kisilerin tescil yahut hukuka aykir fiillerine mani olup olamayacagidir. Son olarak ca-
lismamizda sonraki tarihli markanin sahibinin markay1 hukuki islemlere konu edip edemeyecegi meselesi
irdelenecektir.

Anahtar Kelimeler:
Hak Kayb1, Hiikiimsiizliik Davas1, Sessiz Kalma, Tecaviiz Davasi, iptal Davasi.
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Abstract:

In our study, first, an effort will be made to clarify the scope of application of the loss of rights through
silence in the context of Article 25.6 of the Industrial Property Law No. 6769. In this context, the
possibility of application of the aforementioned institution in infringement and annulment actions as
well as invalidity actions, and within the scope of the invalidity action, the reasons for invalidity and
the plaintiffs will be discussed.

In addition, our study will clarify who can assert the loss of rights through silence. In this context, the
question of whether the loss of rights through silence, which can obviously be claimed by the owner of
the later dated trademark, can be asserted by third parties will be examined. Furthermore, the issue of
whether the owner of the later dated trademark can prevent the use of the earlier right holder will be
discussed. Our study will also evaluate whether the protection of the later trademark is limited to the
classes of goods or services whose use is silenced. Another important issue to be addressed within the
scope of our study is whether the owner of the later dated trademark can prevent the registration or
unlawful acts of third parties. Finally, the issue of whether the owner of a later trademark can subject
the trademark to legal proceedings will be analysed in our study.

Keywords:
Loss of Rights, Invalidity Action, Silence, Infringement Action, Annulment Action.
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Hukuki ve Ticari Konularda

Yabanci Memleketlerde Delil Saglanmasi
Hakkindaki La Haye Sozlesmesi
Kapsaminda Elektronik Deliller

Electronic Evidence Under the La Haye Convention on the
Provision of Taking Evidence in Foreign Countries in Legal and
Commercial Matters

Dr. Ogr. Uyesi Deniz Defne KIRLI AYDEMIR®

Oz:

Sinir otesinde bulunan elektronik delillerin, ozellikle yabancilik unsuru tasiyan uyusmazliklar bakimin-
dan ortaya cikan etkileri, biiylik olciide mahkemeler arasi adli is birligi anlasmalari ile ¢coziimlenmekte-
dir. Soyle ki delil kavrami ve delilin teminine iliskin meselelerin yargilama hukukuna iliskin olmasi ve bu
baglamda lex fori’nin hakimiyetinde olmasi, yargilama iilkesi disinda bulunan deliller bakimindan, bu is
birliginin hangi usul ve esaslar icinde gerceklestirileceginin de belirlenmesini gerektirmektedir.

Elektronik delillerin tiirleri, degiskenlik gostermektedir. Bu sebeple klasik anlamda asina oldugumuz
delil temini yontemleri, elektronik deliller bakimindan sikint1 yaratabilmektedir. Teknolojik gelismeler
sebebiyle ortaya ¢ikan bu delillerin; nasil temin edilecegi, delilin temini ile devletlerin egemenlik hakki
arasindaki ince cizgi, temin edilen delil turinun talep ulkesi hukukunda diizenlenmemis olmasi veya
delil olarak kabul edilmemesi gibi pek cok meselenin aydinliga kavusturulmaya ihtiyaci vardir. Bu sebep-
le, gerek ulusal ve bolgesel diizenlemeler gerekse uluslararasi nitelikli diizenlemeler dogrultusunda bu
konuda ortak uygulamalar ve yaklasimlar gelistirilmeye calisilmaktadir.

Anahtar Kelimeler:
Elektronik Delil, Delil Temini, Devletlerarasi Adli is Birligi, Yargilama Hukuku, Lex Fori.

Abstract:

The cross-border effect of electronic evidence in disputes with foreign elements makes judicial
cooperation between courts inevitable in this regard. Namely, the fact that the issues related to the
concept of evidence and the supply of evidence are related to the law of the trial and in this context,
the dominance of the lex fori requires determining the procedural rules within which this cooperation
will be carried out in terms of evidence found outside the jurisdiction.

) Sakarya Universitesi, Hukuk Fakiiltesi, Milletlerarast Ozel Hukuk Anabilim Dali, Sakarya - Tiirkiye,
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The types of electronic evidence vary. For this reason, the methods of obtaining evidence that we
are familiar with in the classical sense can create tightness in terms of electronic evidence. These
evidences emerged due to technological developments; Many issues need to be clarified, such as how to
obtain evidence, the fine line between the provision of evidence and the sovereign right of countries,
the fact that the type of evidence provided is not regulated in the law of the demand country or is not
accepted as evidence. For this reason, it is tried to develop common practices and approaches in this
regard in line with both national and regional regulations and international regulations.

Keywords:
Electronic Evidence, Provision of Evidence, Interstate Judicial Cooperation Procedural Law, Lex Fori.
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Cocugun Ustiin Yarari Ilkesi
Perspektifinden Bosanma Sonrasi
Ebeveynlerin Ortak (Birlikte) Velayeti

From the Perspective of the Principle of the Best Interest of the
Child Joint Custody of Parents after Divorce

Doc. Dr. Burcu G. OZCAN BUYUKTANIR®
Av. Elif Helin ODEN®

Oz:

ic hukukumuzun bir parcast haline gelen Birlesmis Milletler Cocuk Haklan Sézlesmesi’nde, cocugu ilgi-
lendiren tiim islemlerde cocugun iistiin yarar ilkesinin yol gosterici bir nitelige sahip oldugu belirtil-
mistir. Cocuk, velayet kurumunun 6znesidir. Bu nedenle hem velayetin dizenlenmesi hem ebeveynler
tarafindan velayetin gereklerinin yerine getirilmesinde, cocugun Ustiin yararinin saglanmasi temel du-
suncedir.

Yakin bir zamana kadar hukukumuzda, bosanmayla evliligin sona ermesinde ve evlilik disinda cocugun
ustlin yararinin tek basina velayet ile saglanabilecegi anlayisi hakim olmasina ragmen, ic hukukumuza
dahil olan milletlerarasi sozlesmelerin etkisiyle, cocugun her iki ebeveyni ile de baglarini siirdiirmesine
olanak taniyan ortak velayet lehine verilen mahkeme kararlarinin sayisi giin gectikce artmaktadir. Cocu-
gun Ustiin yararinm yakindan ilgilendiren bir konunun; Tiirk Medeni Kanunu’nda herhangi bir diizenleme
yapilmaksizin yalnizca i¢c hukukumuza dahil olan genel nitelikteki hiikimlere dayanarak uygulanmasinin,
cocuk acisindan sonuclarn disiiniildigiinde, bosanmayla evliligin sona ermesinde ve evlilik disinda ortak
velayet ele alinmasi gereken bir sorun olarak ortaya ¢ikmaktadir.

Anahtar Kelimeler:
Cocugun Ustiin (Yiiksek) Yaran, Velayet, Tek basina Velayet, Ortak (Birlikte) Velayet, Cocuk Haklar.

Abstract:

In the United Nations Convention on the Rights of the Child, which has become a part of our domestic
law, it is stated that the principle of the best interests of the child is a guiding principle in all procedures
concerning the child. Since the child is the subject of the conception of custody, the main consideration
is to ensure the best interests of the child in both the regulation of custody and the fulfilment of the
requirements of custody by the parents.

) Hacettepe Universitesi, Hukuk Fakiiltesi, Medeni Hukuk Anabilim Dali, Ankara - Tiirkiye,
E-posta: bgozcan@hacettepe.edu.tr; Orcid Id: https://orcid.org/0000-0003-3638-1637.

) Ankara Barosuna bagli avukat, Ankara - Tirkiye,
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Elif Helin Oden’in Doc. Dr. Burcu G. Ozcan Biiyiiktanir damsmanliginda Hacettepe Universitesi Sosyal Bilimler Ens-
titlisi biinyesinde yazdig1 “Ortak Velayet” baslikli tezi bulunmaktadir. Makale, cocugun istiin yarar1 perspektifin-
den Alman ve Isvicre Hukuklari ile birlikte ortak velayet konusunun incelenmesinde tezden bagimsizlasmaktadir.
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Until recently, the prevailing understanding in our law was that the best interests of the child after
divorce and in the case of an extramarital relationship could be ensured by sole custody. However,
the number of court decisions in favour of joint custody, which allows the child to maintain ties
with both parents, is increasing day by day. Since the implementation of an issue that is so closely
related to the best interests of the child, based solely on the general provisions of domestic law
without any regulation in the TCC, may have irreversible negative consequences for the child;
joint custody after divorce and in extramarital relationship emerges as an issue that needs to be
addressed.

Keywords:
The Best Interests of the Child, Child Custody, Sole Custody, Joint Custody, Children’s Rights.
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Yargitay'in Hakem Kararlarinin
Denetiminde Adil Yargilanma Hakki
Ihlallerine Yaklasiminin Avrupa
Insan Haklar1 Mahkemesi Ictihad:
Cercevesinde Degerlendirilmesi

Turkish Supreme Courts’ Approach on the Review of Violations
of Due Process by Arbitral Awards and European Court of
Human Rights’ Case-Law

Dr. Ogr. Uyesi A. ipek SARIOZ BUYUKALP®

Oz:

Tahkim yargilamalarinda uyulmasi gereken adil yargilanma hakkina iliskin standartlar genel anlamda
hukuki dinlenilme hakki ve taraflara esit davranilmasi ilkesine uygunluk penceresinden degerlendiril-
mektedir. Bununla birlikte, adil yargilanma hakkimn bir diger koruma alan hiikkmiin (hakem kararinin)
icrasina iliskindir. Esasen tahkim yargilamalarinda adil yargilanma hakkina uyma zorunluluguna iliskin
tartismalar, taraf iradesine taninmasi beklenen ustinliik ile yargilamanin tabi oldugu emredici usul
kurallar arasinda nasil bir denge kurulmasi gerektigi noktasinda toplanmaktadir. Avrupa insan Haklar
Mahkemesi de son ictihadi ile tahkim yargilamalan tizerindeki usuli denetimin etkinligini hakem karari-
nin icrasi asamasinda arttirirken, adil yargilanma hakkinin taraf iradesi ile olan iliskisini ¢coziimlemeye
calismaktadir. Konu ozellikle milletlerarasi ticari uyusmazliklarin ¢oziimiinde basvurulan iradi tahkim
icin daha fazla onem arz etmektedir.

Yargitay’in son kararlarinda hukuki dinlenilme hakkina iliskin hakem kararlarinin denetiminde taraflarca
ileri strdlmesi ve ispatlanmasi gereken iptal ve tenfizin reddi sebeplerinin yorumlanmasinda “yiiksek”
bir ispat esigi arandig1 goriilmektedir. Yine, adil yargilanma giivencelerinin usuli kamu diizeni ile olan
yakin iliskisi kapsaminda, kamu duzenine aykirnlik konusunda re’sen yapilan incelemelerde de, kamu
diizeninin dar yorumlanarak daha tahkim yanlisi bir tutum izlendigi goriilmektedir.

Anahtar Kelimeler:
Milletleraras1 Tahkim, AIHS, Adil Yargilanma, Hakem Kararinin icrasi, Usuli Kamu Diizeni.
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Abstract:

The standards of due process in arbitration proceedings are generally evaluated from the perspective
of compliance with the right to be heard and the principle of equal treatment of the parties. However,
other protection under the right to a fair trial relates to the enforcement of arbitral awards. Discussions
on the obligation to comply with due process in arbitration focus on the balance between the
“expected” superiority of party autonomy and the mandatory procedural rules applicable in arbitration.
The European Court of Human Rights, with its recent jurisprudence, increases the effectiveness of
procedural control over arbitration proceedings at the execution stage of the arbitral award. This issue
is especially important for voluntary arbitration, which is used to resolve international commercial
disputes.

In the recent Turkish Supreme Court’s (“Yargitay”) case-law, a “high” threshold of proof is sought in
the interpretation of the reasons for annulment and refusal of enforcement, which must be proven
by the parties at the stage of the review of arbitral awards. Moreover, with consideration of a close
connection between procedural public policy and fair trial safeguards, the ex officio review of public
policy violations is supported by a narrow interpretation and an arbitration-friendly attitude is followed.

Keywords:
International Arbitration, ECHR, Due Process, Enforcement of Arbitral Award, Procedural Public Policy.
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Vasiyet Konusu Uzerinde Ayni Bir Yiik
Bulunmasi Durumunda Vasiyet Borcunun
Kapsami

Scope of the Legacy Debt in the Event of the Existence of a
Real Encumbrance on the Bequest Property

Dr. Ogr. Uyesi Hiiseyin TOKAT®
Oz:
Mirasbirakan vasiyet yoluyla bir kimseye onu mirasci atamaksizin bir malvarligi menfaati birakabilir
(TMK m. 517/1). Ancak mirasbirakanin vasiyet tasarrufunda bulunmasi, onun vasiyet konusu lizerindeki
tasarruf yetkisini kisitlamaz. Bu nedenle mirasbirakanin vasiyet konusu sey iizerinde diledigi gibi tasar-
ruf edebilmesi miimkiindiir. Bunun sonucunda vasiyet konusu esya lizerinde, genellikle, mirasin acildig
ana kadar maddi ya da hukuki degisiklikler ortaya cikar. Vasiyetin yapilmasindan sonra vasiyet konusu
esyanin sinirli ayni hakla takyit edilmis olmasi, vasiyet konusu seyde meydana gelen hukuki degisiklik-
lere ornek olarak gosterilebilir. Bunu goz ontinde bulunduran kanun koyucu, TMK m. 518/1 hikmi ile
vasiyet yukimlusiniin vasiyet borcunu icerik olarak diizenlemis ve vasiyet konusu seyin vasiyet alacak-
lisina mirasin acilmasi anindaki fiili ve hukuki durumuyla teslim olunacagim hikiim altina almistir. Bu
calismada da mirasin acilmasi anina kadar vasiyet konusu seyin irtifak veya rehin hakki gibi ayni bir
hakla takyit edilmis olmasi halinde, bu hukuki degisikliklere kimin katlanacagi sorununa, Tiirk Hukuku
odaginda karsilastirmali bir bakis acisiyla cevap aranmistir.

Anahtar Kelimeler:
Vasiyet, Vasiyet Konusu Sey, Tasarruf Yetkisi, Ayni Yik, Vasiyet Borcu.

Abstract:

The testator may bequeath a legacy to a beneficiary without naming that person as an heir. However,
this doesn’t restrict the testator’s power of disposition over the bequest. The testator may dispose of
the bequest property as they wish. Hereby, the goods, which are the subject of the testament, may
change physically or legally until the commencement of the succession process. The legacy’s subject is
restricted with limited real rights after the legacy means a legal change over the bequest. Considering
that case, the legislator has regulated the debt of the person who is in charge of fullfilling the legacy
in terms of content with the provision of in TCC Art. 518/ and stipulated that the thing subject to the
legacy must be delivered to the beneficiary in the same condition that it was in at the commencement
of the succession process, including with or without encumbrance. This article aims to at reaching a
conclusion in a comparative perspective within the focus of the Turkish Law to answer the question of
bears the legal consequences when the legacy’s subject has been encumbered with the real rights, such
as servitude or pledge, until in at the commencement of the succession.

Keywords:
Legacy, Bequest, Power of Disposal, Real Encumbrance, Legacy Debt.
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Makbuz Senedi ve Varant, Uriin Senedi ile
Ozellikle Elektronik Uriin Senedinin
Haczine Bir Bakis

A Look at the Seizure of Warehouse Receipt and Warrants,
Product Bills and Especially Electronic Product Bills

Dr. Ogr. Uyesi Onder TOPAL®

Oz:

Emtia senedi, saklama sozlesmesi uyarinca tasiyiciya veya umumi magazaya birakilan mal izerindeki
ayni hak/haklan temsil etmek lizere tasiyic1 veya umumi magaza tarafindan diizenlenen senetlerdir.
Makbuz senedi ve varant, uriin senedi ve elektronik uriin senetleri (ELUS) birer emtia senetleridir. Em-
tiay1 temsil eden senetlerin haczinin miimkiin olup olmadigi, miimkiinse nasil gerceklesecegi hususu ca-
lismamizin konusunu teskil etmektedir. Bu kapsamda calismamizda, ilgili mevzuat hiikiimleri de dikkate
alinarak makbuz senedi, makbuz senedi hilkmiinde olan iiriin senedi ve ELUS’iin haczi incelenecektir.

Varant her ne kadar Uriin senedi olsa da rehin senedi niteliginde oldugu icin haczi s6z konusu olmaya-
caktir. Uruin senedinin (ve dolayisyla ELUS’Uin) varantin 6zelliklerini tasimas1t mumkundur. Benzer sekilde
varant niteliginde olan iiriin senedi ve elektronik {iriin senedinin haczin konusu olmasi miimkiin degildir.

ELUS fiziki varlig1 bulunmayan, elektronik ortamda varlik kazanan bir uriin senedi oldugu icin haczin
konusu olmasi ve haczinin gerceklestirilmesi 6zellik arz etmektedir. Bu sebeple ELUS ve haczi ozellikle
calismamizin inceleme konusunu teskil etmektedir.

Anahtar Kelimeler:
Makbuz Senedi, Uriin Senedi, ELUS, e-Haciz, Kaydi Haciz.

Abstract:

Commodity bills are bills issued by the carrier or public store to represent the real right(s) on the goods
left to the carrier or public store in accordance with the safekeeping contract. Warehouse receipt and
warrants, product bills and electronic product bills (EPB) are commaodity bills. The subject of our study
is whether it is possible to seize the bills representing the commodity and, if possible, how it will be
carried out. In this context, in our study; taking into account the relevant legislation provisions, the
warehouse receipt, the product bills which is in the form of a warehouse receipt, and the seizure of
EPB will be examined.

Even though the warrant is a bill of exchange, it cannot be seized because it is a pledge. It is possible
for the product bill (and therefore EPB) to have the features of the warrant. Similarly, it is not possible
for the product bill and electronic product bill, which are warrants, to be subject to seizure.
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Since EPB is a product document that does not have a physical existence and acquires its existence in
the electronic environment, it is special that it is subject to seizure and its seizure is carried out. For
this reason, EPB and its seizure constitute the subject of our study.

Keywords:
The Warehouse Receipt, The Product Bill, The EPB, e-Seizure, The Deposit Seizure.
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Ceza Hukukunda Nedensellik -
Aciklama mi1 Anlama mi?

Bir Sema

Causality in Penal Law - Explanation or Understanding?
A Sketch

Prof. Dr. Dr. Eric HILGENDORF®
Cev.: Ars. Gor. Baran KIZILIRMAK®

Oz:

Ceza hukukunu ilgilendiren dort tiir nedensellik ayrimi yapilabilir: (dogal) olaylar arasi nedensellik, (in-
san) fiiller ile olaylarin arasindaki nedensellik, olaylar ile fiillerin arasindaki nedensellik ve fiiller aras
nedensellik. Tium bu bicimler, kapsayic1 yasa modelinin yardimiyla layikiyla incelenebilir. Bu modelin
indirgemeci oldugu séylenebilir. Hic siiphesiz, insan davranisinin duygusal ve bilingsel arka planin1 goz
onunde bulundurmada basarisiz olur, ki bu arka plan bilgisi sujenin ve fiilinin anlasilmasi icin zorunludur.
Ancak, ceza hukukundaki nedensel analiz i¢in bu baglamda bir anlayis gerekli degildir.

Anahtar Kelimeler:
Ceza Hukukunda Nedensellik, Alman Hukuku, Nedensel Baglantilar, Kapsayic1 Yasa Modeli, Kavramsal Tolerans ilkesi.

Abstract:

One can distinguish four types of causality that have relevance for penal law: causality between
(natural) events, causality between (human) actions and events, causality between events and actions
and causality between actions. All these forms can be sufficiently analysed with the help of the covering
law-model. It may be that this model is reductionist; it certainly fails to take the emotional and
intentional background of human behaviour into consideration the knowledge of which is indispensable
for an understanding of actor and action. But an understanding in this sense is not necessary for causal
analysis in penal law.

Keywords:
Causality in Penal Law, German Law, Causal Connections, Covering Law-Model, Principle of Conceptual Tolerance.
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