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1985 KKTC Anayasasr’'na Gore
Cumhurbaskanr’'nin Yetkileri ve
Siyasal Rejimin Anatomisi®

According to the 1985 TRNC Constitution, The Powers of the
President and the Anatomy of the Political Regime

Dr. Ogr. Uyesi Ozge CELEBI®

Oz:

Kibris sorunu, giincelligini yitirmeyen ve heniiz islevsel c6ziimii olmayan bir konudur. Bu soruna, 1960
Kibris Cumhuriyeti Anayasasi’ndan bu yana ylrutme ve yasama organlarinin yapisi ve yetkilerindeki
anayasal diizenlemelerle coziim getirilmeye calisilmistir. Kibris Federal Devleti’nin kesintiye ugradig
surecte dahi federal duizene donus icin, 1975 Kibris Tirk Federe Devleti Anayasasi’nda siyasal rejimle
ilgili diizenlemeler yapilmistir. 1985 Kuzey Kibris Tiirk Cumhuriyeti (KKTC) Anayasasi’nda da hem bu
sorunun hem de ulusal siyasi krizlerin ¢cézumiinde, hiikimet sisteminin rolu sikca tartisitmistir.

1985 KKTC Anayasas1 doneminde yasanan Cumhurbaskani-Basbakan catismalari, kisa omurlu hikimetler
ve koalisyonlarin kurulmasindaki zorluklarin ¢ozimu, siyasal rejimin baskalasiminda aranmistir. 1960
Anayasasi’na o0zgulenmis baskanlik sistemi uyarinca da Kibris sorununun ¢ozimunde baskanlik rejimini
savunanlar vardir. Bu fikri destekleyenler, KKTC’de siyasal rejimin yari baskanlik oldugunu ve mevcut
sistemle coziilemeyen problemlerden dolayi, baskanlik rejimine gecilmesi gerektigini diisiinmektedir.
KKTC’de mevcut rejimin yar baskanlik oldugunu savunanlar karsisinda, 1985 anayasasi ile tercih edilen
siyasal rejimin parlamenter rejim oldugunu savunanlar da oldukca fazladir.

Calismanin konusu, 1985 Anayasasi’na gore KKTC’deki siyasal rejimin anayasa hukuku bakimindan
degerlendirilmesi ve mevcut siyasal rejimin tespitidir. Calismamizda 1985 yilinda yiirirliige giren KKTC
Anayasasi’nda, Cumhurbaskaninin secim usulii ve anayasal yetkileri; Bakanlar Kurulunun yapisi, yetkileri
ve sorumlulugu; Cumhuriyet Meclisi’nin konumu ve yiriitmeyle iliskileri incelenerek, siyasal rejimin
isabetli bir tespitinin yapilmasi ve uygulamada ortaya cikabilecek siyasi popiilizmin oniine gecilmesi
amaclanmaktadir.

Anahtar Kelimeler:

Kuzey Kibris Turk Cumhuriyeti, Genel Oyla Secilen Cumhurbaskan1, Parlamenter Rejim, Yar1 Baskanlik Rejimi,
Devlet Baskaninin Anayasal Yetkileri.
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Abstract:

The Cyprus problem is an issue that has not lost its topicality and has not yet found a functional solution.
Since the 1960 Constitution of the Republic of Cyprus, attempts have been made to find a solution to
this problem through constitutional arrangements in the structure and powers of the executive and
legislative branches. Even during the interruption of the Federal State of Cyprus, provisions were made
in the 1975 Constitution of the Turkish Federated State of Cyprus on the political regime in order to
return to the federal order. In the 1985 Constitution of the Turkish Republic of Northern Cyprus (TRNC),
the role of the system of government in solving both this problem and the national political crises was
frequently put on the agenda and the current political regime was also opened for discussion.

According to the TRNC Constitution of 1985, the solution to the conflicts between the President and
the Prime Minister, the short-lived governments and the difficulties in forming coalitions was sought
in the metamorphosis of the political regime. In accordance with the 1960 Federal Constitution of
Cyprus, there are those who advocate a presidential regime for the solution of the Cyprus problem.
Those who support this idea believe that the political regime in the TRNC is semi-presidential and that
the transition to a presidential regime is necessary due to the problems that cannot be solved with
the current system. While there are those who argue that the current regime in the TRNC is semi-
presidential, there are also many who argue that the political regime preferred by the 1985 Constitution
is a parliamentary regime.

The subject of this study is the constitutional evaluation of the political regime in the TRNC according
to the 1985 Constitution and the determination of the current political regime. This study aims to
make an accurate determination of the political regime and to prevent political populism that may
arise in practice by determining the electoral procedure and constitutional powers of the President of
the Republic; the structure, powers and responsibilities of the Council of Ministers; the position of the
Assembly of the Republic vis-a-vis the Assembly of the Republic and its relations with the Executive in
the TRNC Constitution that entered into force in 1985.

Keywords:

Turkish Republic of Northern Cyprus, President Elected by Universal Suffrage, Parliamentary Regime, Semi-
Presidential Regime, Constitutional Powers of the Head of State.
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Roma Hukukunda Cumhuriyet Donemi
Bayindirlik Sozlesmelerio

Republican Period Public Works Contracts in Roman Law

Ars. Gor. Dr. Ayse Giil EKER™

Oz:
Cumbhuriyet Donemi’nde Roma’da kamu yapilarinin insasi, bakimi, onarimi gibi bayindirlik hizmetlerine
iliskin faaliyetler, devletin sozlesme yaptig1 6zel sahislar veya sirketler eliyle yiritiilmekteydi.

Roma Devleti tarafindan dogrudan icra edilmeyen bu islerin idaresinin sorumlulugu belirli
magistratus’lara devredilmisti. Censor’lar bayindirlik islerinin ana yetkilisi ve sorumlusu olarak gorev
yapan magistratus’lardi.

Senatus ise yeni secilen censor’larin bayindirlik isleri projeleri icin saglanacak kaynaklar karara baglar
ve bu sozlesmelerin yapilmasi ile ilgili tum sureci denetlerdi.

Cesitli tlrdeki bayindirlik faaliyetlerinin yurutulmesi, magistratus’larin kamu ihaleleri (licitatio)
yoluyla sozlesme yaptig1 6zel sahislar veya sirketler araciligiyla gerceklestirmekteydi. ihale siirecinin
ilk asamasin1t magistratus’un bayindirlik hizmetlerine iliskin yapilacak sozlesmenin sartlarini aciklayan
ve ihalenin tarihini belirten bir lex censoria hazirlamasi ve Roma halkina duyurmasi olustururdu.
Yapilan ihaleyi kazanan miiteahhit, ayni veya sahsi bir teminat gostermek suretiyle devlet hazinesinden
(aerarium) 6denen bir miktar para karsiiginda, belirli bir siire icinde bir sonuc (opus faciendum)
meydana getirmek icin magistratus ile sozlesme yapmis olurdu.

Roma’da Cumhuriyet Donemi’nde devlet ile 6zel sahislar arasindaki sozlesmeye dayali iliskinin onemli
bir yonunu teskil eden bayindirlik sozlesmeleri hakkinda bilgi vermeyi amaclayan makalemizin ilk
boliimiinde genel olarak locationes censoriae ve tirleri hakkinda bilgi verilmistir. ikinci boliimde ise
Cumhuriyet Donemi Roma’sinda bayindirlik hizmetlerinin yonetimine iliskin aciklamalara yer verildikten
sonra bayindirlik sozlesmeleri incelenmistir. Bu bolumde ayrica bayindirlik sozlesmeleri ile ilgili olarak
kamulastirma hakkindan da bahsedilmistir.

Anahtar Kelimeler:
Censor, Locationes Censoriae, Leges Censoriae, Opera Publica, Ultro Tributa.
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Abstract:

In Rome during the Republican Period, activities related to public works such as the construction,
maintenance and repair of public buildings were carried out by private individuals or companies
contracted by the state.

The responsibility for the administration of these works, which were not directly carried out by the
Roman State, was delegated to certain magistratus. Censors were the magistratus who served as the
main authority and responsible for public works.

The senate, in turn, decided on the resources to be provided for the public works projects of the newly
elected censors and supervised the entire process of awarding these contracts.

The execution of various types of public works was carried out by private individuals or companies that
the magistratus contracted through public auctions (licitatio). The first stage of the auction process
consisted of the magistratus drafting a lex censoria explaining the terms of the contract for public
works and specifying the date of the tender, and announcing it to the Roman public. The contractor who
won the auction would have made a contract with the magistratus to produce a result (opus faciendum)
within a certain period of time in return for a sum of money paid from the state treasury (aerarium) by
showing an in-kind or personal guarantee.

In the first part of our article, which aims to provide information about public works contracts, which
constitute an important aspect of the contractual relationship between the state and private individuals
in the Republican Period in Rome, information about the locationes censoriae and their types is given
in general. In the second part, public works contracts are analyzed after the explanations on the
management of public works services in Republican Rome. In this part, the right of expropriation is also
mentioned in relation to public works contracts.

Keywords:
Censor, Locationes Censoriae, Leges Censoriae, Opera Publica, Ultro Tributa.
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Akademik Calismalarda Yapay Zeka
Kullaniminin Etik Sinirlario

Ethical Limits of the Use of Artificial Intelligence in
Academic Studies

Doc. Dr. Lale Burcu ONUT®

Oz:

Akademik calismalarda yapay zeka kullaniminin 6zellikle veri analizinde hiz ve kolaylik ile zamandan tasarruf
saglama ve boylece akademik calismalarda artisin gerceklesmesi gibi yararlar bulunmaktadir. Bununla
birlikte hatali, tarafli, ayrimciliga neden olabilecek icerik liretimine ve kisisel veri ihlaline sebep olabilme
gibi riskleri de bulunmaktadir. Teknolojik gelisim ile kullanimi giderek artan yapay zekanin gesitli tehdit
ve firsatlan bir arada icerdigi dikkate alinarak akademik calismalarda kullamminda etik sinirlara riayet
edilmesi onemlidir. S6z konusu sinirin asilmasi yapay zeka sistemini kullanan kisinin sorumluluguna neden
olabilir. Ulkemizde heniiz dogrudan yapay zekaya iliskin bir mevzuat bulunmamaktadir. Bununla birlikte
akademik calismalarda yapay zeka kullaniminda dikkat edilmesi gereken diizenlemeler bulunmaktadir.
Kisisel Verilerin Korunmasi Kanunu, bilimsel arastirma ve yayin etigi yonergeleri ile Yiksekogretim
Kanunu’ndaki disiplin hiikkiimleri s6z konusu diizenlemeler arasinda yer almaktadir. Akademik calismalarda
yapay zeka kullammimn etik simirlanimin degerlendirildigi calismamizda, dncelikle yapay zeka kavrami ve
akademik calismalarda kullamiminda dikkat edilmesi gereken baslica etik degerler, ardindan yapay zeka
kullammindan kaynaklanan etik ihlalin tespiti ve etik ihlal kararinin denetim usulii ile yapay zeka kaynakli
etik ihlalde disiplin sorumlulugunun temel dayanag incelenmistir.

Anahtar Kelimeler:
Yiiksekogretim, Yapay Zeka, Etik ihlal, Disiplin Sorusturmasi, Disiplin Yaptirimi.

Abstract:

The use of artificial intelligence in academic studies has benefits such as saving time and increasing the
production of academic studies with the speed and convenience in data analysis. However, there are
also risks such as causing inaccurate, biased, production of discriminatory content and personal data
breaches. It is important to comply with ethical limits in the use of artificial intelligence, whose use is
increasing with technological development, in academic studies, considering that artificial intelligence
contains various threats and opportunities. Exceeding this limit may cause liability for persons using the
program. There is no legislation directly related to artificial intelligence in our country yet. However,
some regulations need to be considered when using artificial intelligence in academic studies. Personal
Data Protection Law, scientific research and publication ethics guidelines and disciplinary provisions
of the Higher Education Law are among the regulations in question. In this study, firstly the concept
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of artificial intelligence and the main ethical values that should be considered in its use in academic
studies, then the detection procedure for ethical violations resulting from its use and the review
procedure of the ethical violation decision were examined. Finally, basic legislative frameworks of
disciplinary responsibility in ethical violations arising from artificial intelligence were also examined.
Keywords:

Higher Education, Artificial Intelligence, Ethical Violation, Disciplinary Investigation, Disciplinary Sanction.
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Servet Vergilemesinde Uluslararasi
Oneri ve Yaklasimlaro

Global Perspectives and Policy Recommendations on Wealth
Taxation

Doc. Dr. A. Selcuk OZGENG

Oz:

Pandemi sonrasi icinde bulunulan ekonomik sorunlara bagli olarak, cogu iilke servet vergisi gelirlerinin
diger vergi gelirleri icindeki payinin gorece cok diisiik olmasindan hareketle servet vergilendirmesi
meselesini kapsamli bicimde degerlendirme geregiyle ylizlesmek durumunda kalmistir. Buna kosut
olarak, cesitli ulusal Ustl veya uluslararasi politika yapicilar servetin vergilendirilmesine yonelik politika
metni, rehber ve kilavuz arayislarina girmis ve ulusal hiikiimetlerin konuyu yapisal ve kapsamli bicimde
ele almasi icin c¢esitli calismalar hazirlamislardir. Bu politika yapicilardan biri, Uluslararast Para Fonu
digeri ise Birlesmis Milletler’dir. Calismada, her iki kurumun servet vergilemesine iliskin yaklasim ve
onerileri ele alinmakta, Turkiye icin ¢ikarimda bulunulmaktadir.

Turk hukuku uygulamasinda, her iki politika metninde yer alan hususlardan hareketle vergileme yontemi
acisindan melez bir yontemin benimsendigi tespit edilmistir. Tiirk hukukunda pandemi sonrasi servet,
kapsamli bir servet vergisi yerine sinirli uygulamalarla vergilendirilmektedir. Ancak servet vergilerinin
kiresel kabuluine ve yayginlasmasina kosut olarak Turk hukukunda da daha etkin ve kapsaml bir servet
vergilendirilmesi yoluna gidilebilecegi 6ngoriilmektedir.

Anahtar Kelimeler:
Esitsizlik, Vergi, Servet, Servet Vergilemesi, Ekonomik Kriz.

Abstract:

Due to the post-pandemic economic challenges, most countries have been compelled to comprehensively
reassess the issue of wealth taxation, particularly given the relatively low contribution of wealth tax revenues
compared to other taxes. In response, various supranational and international policymakers have developed
policy documents, guidelines, and manuals on wealth taxation, producing several studies to help national
governments address the issue in a structured and comprehensive way. Two prominent contributors to these
efforts are the International Monetary Fund and the United Nations. This study examines the approaches and
recommendations of both organizations on wealth taxation, drawing implications for Turkey.

In Turkish legal practice, it has been determined that a hybrid taxation method is adopted, based on the
issues discussed in both policy documents. Post-pandemic wealth in Turkey is currently taxed through
limited measures rather than a comprehensive wealth tax. However, in line with the global trend
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towards the acceptance and widespread implementation of wealth taxes, it is anticipated that a more
effective and comprehensive wealth taxation system may be introduced into Turkish law.

Keywords:
Inequality, Tax, Wealth, Wealth Taxation, Economic Crisis.
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“Adalet Miulkiin Temelidir”
Ozdeyisinin Kokeni Uzerine

On the Origin of the Proverb “Justice is the Foundation of
State”

Yrd. Doc. Dr. Erkut Ziya SIVRIKAYA®

Oz:

Arapca “ldl Wbl a1 yani “El Adlii Esasiil Miilk” ve Latince “Justitia est Fundamentum Regnorum”
seklinde karsimiza cikan bu 6zdeyis dinyanin pek cok yerinde uzun yillardir tekrar edilir. “Adalet Miilkiin
Temelidir” seklinde terciime edilen bu sozlerle ne anlatilmak istenir? Roma ve islam tarihinde karsimiza
c¢ikan bu deyis gunumizde Turkiye, Avusturya, Macaristan, Rusya, Romanya gibi llkelerde cesitli
sekillerde kullamlmaktadir. Tirkiye’de siar edinilen bu sozlerin Tirkiye Cumhuriyeti’nden daha eski
oldugu asikardir. Fakat bu sozler ne zamandir Tirkiye’nin dahil oldugu kiiltiir iklimi tekrarlanmaktadir?
Aristoteles, Atatiirk, Halife Omer, imparator lustinianus, ibn Haldun gibi 6nemli isimler bu 6zdeyisin
aydinlatilmasinda ipuclari sunabilir. Adalet nedir? Mulk nedir? Hukuk nedir? Devlet nedir? Bu 6zdeyisin
kokeni tespit edilebilir mi? Bu 6zdeyis ne kadar eskidir? Bu calismada bu gibi sorulara cevap aranacaktir.
Aranilan cevaplar bulunamasa da en azindan bu calismanin s6z konusunu ozdeyisin tekrar gozden
gecirilmesi icin bir akademik tartismay1 baslatmasi umulur. Zira arzu ettigimiz her cevabi bulamasak
dahi onlar aramaya ciiret etmeliyiz, yani Sapere Aude.

Anahtar Kelimeler:
Adalet, Miilk, Devlet, Hukuk, Tarih.

Abstract:

The Arabic expression “dll Gulud Jx11” is pronounced as “El Adli Esasiil Miilk” and the Latin expression
“Justitia est Fundamentum Regnorum” has been repeated for years in many parts of the world. What is
meant by the words “Justice is the Foundation of Mulg”? This saying, which we encounter in Roman and
Islamic history, is used in various ways today in countries such as Turkey, Austria, Hungary, Russia and
Romania. These words, which have become a motto in Turkey, are older than the Republic. But for how
long has this statement been repeated around Turkey? Important names such as Aristoteles, Ataturk,
Caliph Omar, Justinian, Ibn Khaldun can provide clues to clarify this saying. What is justice? What is
mulg? What is law? What is state? Can the origin of this saying be identified? How old is this saying?
Answers to such questions will be sought in this study. Even if these answers cannot be found, it is hoped
that this study will at least initiate an academic discussion to reconsider the maxim in question. For
even if we cannot find every answer we desire, we must dare to seek them, that is, Sapere Aude.

Keywords:
Justice, State, Government, Law, History.
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Merkez Bankasi Dijital Para Birimleri,
Tanimi ve HukuKki Niteligi Uzerine
Bir Inceleme

Central Bank Digital Currencies, A Study on Definition and
Legal Nature

Dr. Ogr. Uyesi Zehra BADAK™

Oz:

Dinya capindaki merkez bankalari, merkez bankasi dijital para birimlerinin potansiyelini arastirirken,
odeme sistemlerinin verimliligini ve giivenligini artirmayi, finansal katiimi tesvik etmeyi ve giderek
dijitallesen bir ekonomide parasal egemenliklerini siirdirmeyi hedeflemektedir. Bu degisim ayn1 zamanda
iktisadi ve hukuki boyutta yeni kavramlar yaratmakta, beraberinde cevaplanacak bir kisim sorular da
getirmektedir. Bu sorularin basinda merkez bankasi para birimlerinin nitelendirmesi gelmektedir. Bu
calisma ile oncelikle para ve dijital para birimleri kavramlarinin hukuki durumlari degerlendirilerek
merkez bankasi para birimleri ile Dijital Turk Lirasina karsilastirmali bir sekilde bir tanim getirilmeye ve
hukuki niteliginin belirlenmesine calisitmistir.

Anahtar Kelimeler:
Merkez Bankasi Dijital Para Birimi, Dijital Para, Elektronik Para, Kripto Para, Kripto Varlik.

Abstract:

As central banks around the world explore the potential of central bank digital currencies, they aim to
increase the efficiency and security of payment systems, encourage financial inclusion, and maintain
their monetary sovereignty in an increasingly digital economy. This change also creates new concepts
in economic and legal dimensions, and brings a number of questions to be answered with. One of the
important question among those questions is the characterization of central bank currencies. This study
first evaluates the legal status of the concepts of money and digital currencies, and attempts to provide
a comparative definition of central bank currencies and the Digital Turkish Lira and to determine their
legal nature.

Keywords:
Central Bank Digital Currency, Digital Currency, Electronic Money, Cryptomoney, Cryptoasset.
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Oyuncu Sozlesmelerine Yargitay'in
Bakisio

The Supreme Court’s Evaluation Regarding the Actor Labor
Contract

Doc. Dr. Ece BAS SUZEL™

Oz:

“Oyuncu Sozlesmesine Yargitay’in Bakis1” baslikli bu makale, oyuncularla yapilan sozlesmelerin hukuki
niteligini ele almaktadir. Bu degerlendirme sirasinda bu sozlesmelerin is sozlesmesi, eser sozlesmesi
veya vekalet sozlesmesi olarak siniflandirilmasinda kullanilan kriterleri goz oniinde bulundurulmustur.
Makalede, ozellikle “bagimliik”, “sonuc taahhiidi” ve “siireklilik” unsurlarinin sézlesmenin hukuki
niteliginin tespitinde belirleyici oldugu vurgulanmistir. Yargitay kararlarinin, hukuki niteligin tespitinde
makalenin merkezine alindig1 s6z konusu calisma, kararlar iki donem olarak ikiye ayirmaktadir: Eski
Yargitay kararlarina bakildiginda, genellikle oyuncu sézlesmelerinin eser sozlesmesi olarak nitelendirildigi
goriilmektedir. Bununla birlikte, s6z konusu kararlarda Yargitay’in kanaatinin nicin bu yonde oldugu
anlasilamamakta ve bu kararlar gerekcelendirme eksiklikleri nedeniyle bu kararlar elestirilmektedir.
Giincel Yargitay ictihatlarina bakildiginda ise farkli bir degerlendirme yapildig1 géze carpmaktadir. Bu
bakimdan Yargitay artik 6zellikle bagimlilik unsurunu dikkate alarak oyuncu s6zlesmelerini is sozlesmesi
olarak degerlendirmektedir. Asagida aciklanacak gerekcelerle de bu yaklasim is hukukunun emredici
hiikimleri ile daha uyumlu oldugu sdylenebilir. Nitekim bu tiir s6zlesmeler acisindan dogru bir hukuki
nitelendirme, iscilerin korunmasi agisindan buyiik onem tasimaktadir.

Anahtar Kelimeler:
Oyuncu Sozlesmesi, Bagimlilik, Sonuc Taahhiidii, Siireklilik, Yargitay ictihatlan.

Abstract:

This article titled “The Court of Cassation’s Perspective on Actor Labor Contracts” discusses the legal
nature of contracts concluded with actors. During this evaluation, the criteria used to classify these
contracts as employment contracts, contracts of work or agency contracts are taken into consideration.
The elements of “dependency”, “commitment to result” and “continuity” are emphasized in determining
the legal nature of the contract. The Court of Cassation’s decisions are taken as the center of the article
in determining the legal nature. Previous term of decisions of the Court of Cassation are examined, it is
generally seen that the actor contracts are characterized as contracts for work. However, the reasoning
of the Court is not understood and the decisions are criticized for their lack of justification. However
a different evaluation is being made under the current case law. In this respect, the Court of Cassation

rules that actor contracts as employment contracts, taking into account the element of dependency
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which is more compatible with the mandatory provisions of labor law. As a matter of fact, the correct
legal characterization of such contracts is of great importance for the protection of employees.

Keywords:
Actor Labor Contract, Dependency, Result Commitment, Continuity, Supreme Court Case Law.
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Sigorta Sozlesmelerinde Yabanci
Kelimelere Yer Verilemeyecegini
Duzenleyen 5684 Sayil1 Sigortacilik
Kanunu m. 11/5 Hiikmiinin Deniz
Sigortalari Baglaminda Enstitii Sartlari’ma
Uygulanmasio

Application of art. 11/5 of the Insurance Activities Act (No. 5684) -
Which Regulates that Foreign Words Cannot be Included in
Insurance Contracts - to Institute Clauses in the Context of
Marine Insurance

Dr. Ogr. Uyesi Aysegiil BUGRA SAR™

Oz:

5684 sayili Sigortaciik Kanunu (SCK) m. 11/5, sigorta sozlesmelerinde yabanci kelimelere yer
verilemeyecegini, bu kelimelerin Tiirk Dil Kurumu (TDK) tarafindan belirlenen karsiliklarinin
kullaniminin esas oldugunu diizenlemektedir. Tirkiye’de akdedilen deniz sigortas1 sozlesmelerine,
ingiliz hukuku ve uygulamasina tabi olduklarina iliskin bir sart iceren ingilizce Enstitii Sartlar (Institute
Clauses) eklenmekte ve bu uygulama SCK m. 11/5 hikkmiine aykiriik bulunup bulunmadigi sorununu
giindeme getirmektedir. Bu baglamda, oncelikle, SCK m. 11/5’in ingiliz hukuku sart1 karsisinda hangi
durumda uygulanabileceginin tespit edilmesi gerekmektedir. Ardindan, hiikmin Enstiti Sartlari’’na
uygulanabilmesi icin, Sartlar’in sozlesme kosulu haline geldigi ve gecersiz olmadigi teyit edilmelidir.
Bu degerlendirmeler sonucunda hitkmiin uygulama alanina giren bir durumun varligi s6z konusu ise, son
olarak, hiikme aykirnligin yol actigi sonuc belirlenmelidir. SCK, bu hususa iliskin olarak acikca bir yaptirim
ongormediginden, Kanun’da yer almasi gereken yaptirim ele alinmalidir. Bu calisma, belirtilen tim bu
tartismali konulara deginmek suretiyle SCK m. 11/5’in Enstitl Sartlar’’na uygulanmasinin kosullari ve
sonuclar hakkinda tespitler icermektedir.

Anahtar Kelimeler:
Deniz Sigortalari, Yabanci Kelimeler, Dogrudan Uygulanan Kurallar, Yiiriirliik Denetimi, idari Yaptirimlar.
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Abstract:

Art. 11/5 of the Insurance Activities Act no. 5684 provides that insurance contracts may not include
foreign words and that the equivalents determined by the Turkish Language Association should be used.
In Tirkiye, Institute Clauses, written in English and indicating that they are subject to English law
and practice, are often added to marine insurance contracts. This raises the issue of whether this
practice conflicts with Art. 11/5 of the Act. In this context, it is first necessary to ascertain under what
circumstances Art. 11/5 can be applied, given the English law clause. Subsequently, for the provision to
apply to the Institute Clauses, it must be confirmed that these Clauses have become part of the contract
terms and are not invalid. If it is determined that the provision does apply, then the consequences of
the violation should be established. As the Act does not explicitly provide a sanction for this violation,
the sanction that should be regulated under the Act must be identified. This study examines all these
controversial issues and provides insights into the conditions and consequences of applying Art. 11/5 to
the Institute Clauses.

Keywords:
Marine Insurance, Foreign Words, Overriding Mandatory Rules, Incorporation Control, Administrative Sanctions.
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Kentsel Donusum Kapsaminda

Arsa Pay1 Karsilig1 Insaat Sozlesmesinin
Yiiklenicinin Isi Kararlastirilan Zamanda
Bitiremeyecegi Gerekcesiyle Teslim
Tarihinden Once Sona Erdirilmesic

Termination of the Construction Contract in Return for Land
Share within the Scope of Urban Transformation Before the
Delivery Date on the Grounds that the Contractor is Unable to
Complete the Work within Due Date

Doc. Dr. Barig DEMIRSATAN®

Oz:

6306 sayili Kanun m. 6/14 hiikmiiyle, kentsel doniisime tabi bir tasinmazi konu alan arsa pay1 karsiligi
insaat sozlesmesinde malik sifatini haiz issahibine, idareye basvuru yoluyla kullanilan bir sozlesmeyi sona
erdirme hakki taninmistir. Boylece, issahibi teslim vadesini beklemeden isin vadeye yetismeyecegini
goOsteren veya bunun varsayildigi hallerde s6zlesmeyi borclu temerriidiiniin gerceklesmesini beklemeden
sona erdirebilmektedir. Bu itibarla soz konusu dizenleme TBK m. 473/1 hukmune nazaran 6zel hikim
ozelligini tasimakta ve bu hilkkme basvurulmasini kentsel doniisiime tabi tasinmazlar konu alan arsa
pay1 karsiig1 insaat sozlesmelerinde engel olmaktadir. Kanun’un m. 6/14 hilkkmiyle taminan bu hak
ile kentsel donusiim siirecinin hizli bir sekilde tamamlanmasini saglamak hedeflenmis, sézlesmenin
akibetine iliskin yargisal cekismelerin online gecilmesi amacglanmistir. S6zlesmenin sona ermesi sonucu
ortaya cikacak sonuclar da genel hiikiimlere gére tespit edilir. issahibi idareye yaptig1 basvuru ile hakkim
kullanir. Basvuru lzerine idare kosullarinin varligin1 takdir eder ve olumlu sonuca varirsa yiikleniciye
her haliikarda otuz giinliik siire vererek, onelin sonu¢ vermedigi durumda sézlesmenin sona erecegini
bildirir. Bu noktadan sonra sozlesmenin akibeti onelin sonu¢ verip vermemesine gore belli olur. Yiklenici
teslim vadesine yetisecek surette yapim faaliyetine baslarsa, sozlesme ayakta kalir aksi takdirde, baska
herhangi bir idari veya yargisal karara lizum bulmadan sona erer.

Anahtar Kelimeler:
Kentsel Doniistim, Fesih, Sozlesmeden Dénme, Arsa Pay Karsilig1 insaat Sézlesmesi, Vadeden Once Sona Erdirme.
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Abstract:

Article 6/14 of the Law No. 6306 grants the right to terminate a construction contract in return for
land shares, which is subject to urban transformation, to the owner who has the title of owner, through
an application to the administration. Thus, the owner may terminate the contract without waiting for
the due date of delivery, in cases where it is shown or assumed that the work will not meet the due
date. With this right granted under Art. 6/14 of the Law, it is aimed to ensure the rapid completion of
the urban transformation process and to prevent judicial disputes regarding the fate of the contract.
The owner exercises his right with an application to the administration. Upon the application, if the
administration appreciates the existence of the conditions and reaches a favourable conclusion, it gives
the contractor a period of thirty days in any case and notifies the contractor that the contract will be
terminated in case the preliminary period does not yield results. If the contractor starts construction
activities in time to meet the delivery deadline, the contract shall remain in force; otherwise, it shall
terminate without the need for any further administrative or judicial decision.

Keywords:

Urban Transformation, Termination, Withdrawal from Contract, Construction Contract in Return for Land
Share, Termination Before Due Date.
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Sened-i Bahri ve Modern Gemi Sicilinin
Osmanli’daki Tarihsel Kokenlerio

Sened-i Bahri and the Historical Origins of the Modern Ship
Registry in the Ottoman Empire

Dr. Ogr. Uyesi Aslihan ERBAS AGIKEL™

Oz:

Sened-i bahri, Osmanli deniz ticaretinde ilk kez 19. yiizyilda ortaya cikmis 6nemli bir denizcilik belgesidir.
Azinlik isyanlarimin siirdiigii ve diisman gemilerinin Marmara Denizi ile istanbul Bogaz1 kiyilarina kadar
ulasarak can ve mal kayiplarina yol actig1 bir donemde, Osmanli gemilerini belirlemek icin ilk kez gemi
sayimi yapilmis ve bu gemilere sened-i bahri diizenlenmistir. Osmanli bayragi tasima hakkini belgeleyen
bu senet, oncelikle guivenlik kaygilar ile ortaya ¢ikmis ve zamanla 6zel hukuk alaninda da 6nemli bir rol
tistlenmistir. Osmanli imparatorlugu’nun deniz ticareti hukukundaki diizenlemeleri, deniz tasimaciigim
yeknesak kurallara baglama ihtiyacindan dogmustur. Tanzimat déneminde Bati hukuk sistemlerinden
etkilenilerek modernlesme siirecine girilmis ve deniz ticaretine iliskin olarak Kanunname-i Ticareti Bahriye
kabul edilmistir. Bu calisma, Osmanli deniz ticareti ve hukukuna iliskin genel bir cerceve sunmakta,
ardindan sened-i bahrinin donemin ekonomik ve siyasi kosullarinda ortaya cikis sebepleri, icerigi ve
Osmanli denizcilik faaliyetlerindeki islevine odaklanmaktadir. Bu kapsamda, 1864 tarihli Kanunname-i
Ticareti Bahriye’nin ve 1929 tarihli Ticaret Kanunu’nun ilgili hiikiimleri incelenerek, sened-i bahrinin
modern gemi siciline geciste bir dncii rolii oynayip oynamadigi tartisilmis, sened-i bahrinin Osmanli
denizciligine sagladig1 katkilar ve giinlimiiz deniz ticareti hukukuna yansimalar arastirilmistir.

Anahtar Kelimeler:
Gemi Sicili, Sened-i Bahri, Osmanli Deniz Ticareti Hukuku, Bayrak Cekme Hakki, Kanunname-i Ticareti Bahriye.

Abstract:

The sened-i bahri emerged as an important maritime document in Ottoman maritime trade in the 19th
century. During a period when minority uprisings continued, and enemy ships reached the coasts of
the Sea of Marmara and the Bosphorus, causing loss of life and property, it was decided to conduct a
census of ships and issue the sened-i bahri to identify which ships belonged to the Ottoman Empire.
This document, which certified the right to fly the Ottoman flag, was initially introduced due to
security concerns, eventually gained significant importance in private law. This study provides a general
framework for Ottoman maritime trade and law, focusing on the reasons for the emergence, content,
and function of the sened-i bahri in light of the economic and political conditions of the time. In this
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context, the relevant provisions of the 1864 Kanunname-i Ticareti Bahriye and the 1929 Commercial
Code are examined to determine whether the sened-i bahri served as a precursor to modern ship
registry. The study further investigates the contributions of the sened-i bahri to Ottoman maritime
activities and its reflections on contemporary maritime law.

Keywords:
Ship Registry, Sened-i Bahri, Ottoman Maritime Law, Right to Carry Flag, Kanunname-i Ticareti Bahriye.
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Rekabet Hukuku ve Politikasinda
Gecici Tedbirlero

Interim Measures in Competition Law and Policy

Dr. Ogr. Uyesi Muzaffer EROGLU™

Oz:

Rekabet hukukunda rekabet ihlallerine karsi uygulanacak yaptirimlarin etkinliginin artirilmasi ve piyasalarda
etkin rekabet ortaminin olusturulmasi icin siirekli olarak yeni araclar gelistirilmektedir. Son yillarda rekabet
otoritelerine verilen gecici tedbirler uygulama yetkisi rekabet ihlallerinden kaynakli zararlarin 6nlenmesinde
kayda deger bir arac olarak onem kazanmistir. Rekabet otoriteleri inceleme ve sorusturma asamasinda
gecici tedbir kararlan alarak ozellikle hakim durumdaki tesebbuslerin yeni gelisen piyasalarda veyahut
tesebbiislerin kriz ve degisim zamanlarinda piyasada kalic1 etki birakacak davranislarinin 6nlenmesi icin nihai
karar verilinceye kadar gececek surede olusmasi muhtemel kalici zararlarin 6niine gecmeyi hedeflemektedir.
Bu onemli faydalarina ragmen gecici tedbir kararlan bilgi ve belgeler tam olarak toplanmadan ve dar bir
zaman araliginda verildigi icin gerek esasa iliskin gerekse usule iliskin 6nemli tartismalar barindirmaktadr.
Bu makalede gecici tedbirlere iliskin mevzuat ve uygulama analizleri yapilmis ve gecici tedbir kurumu hem
karsilastirmali hukuk hem de Turk hukuku temel alinarak detayli sekilde incelenmistir. Calismada Tirk
rekabet hukuku uygulamasinda tartismalar incelenmis ve en iyi uygulama icin goriis ve oneriler sunulmustur.

Anahtar Kelimeler:
Rekabet Politikas1, Rekabet ihlali, Gecici Tedbirler, Sorusturma Usulii, Yaptirim.

Abstract:

In competition law, new tools are constantly being developed to increase the effectiveness of sanctions
against competition violations and create a dynamic market environment for business. Especially in recent
years, the power given to competition authorities to impose interim measures has gained importance
as a significant tool in preventing damages resulting from competition violations. By taking temporary
precautionary measures during the examination and investigation phase, competition authorities aim to
prevent permanent damages that may occur until the final decision is made, especially in order to prevent
the behavior of dominant undertakings in newly developing markets or of undertakings that will have a
permanent impact on the market in times of crisis and market transformation. In addition to these important
benefits, interim measures decisions involve important debates regarding substantive and procedural issues,
as they are issued before the documents are fully collected within a narrow period. In this article, legislation
and practice regarding interim measures have been analyzed, and the interim measures have been examined
in detail on the basis of both comparative law and Turkish law. The study examined discussions regarding the
topic, and opinions and suggestions were presented for the best practice Turkish competition law practice.

Keywords:
Competition Policy, Competition Violation, Interim Measures, Investigation Procedure, Sanctions.
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‘Gegerli Olmayan Sigorta’ (TTK m. 1404)
Kavramina Oz Bir Bakis®

A Compact Overview of the Concept of “Invalid Insurance”
(TCC art. 1404)

Dr. Ogr. Uyesi ismail Ozgiin KARAAHMETOGLU®

Oz:

Sigorta sozlesmesi, sigortacimin bir prim karsiiginda, kisinin para ile 6lciilebilir bir menfaatini zarara ugratan
tehlikenin/rizikonun, meydana gelmesi halinde bunu tazmin etmeyi ya da bir veya birkac kisinin hayat siireleri
sebebiyle ya da hayatlarinda gerceklesen bazi olaylar dolayisiyla bir para 6demeyi veya diger edimlerde
bulunmay: yiikiimlendigi s6zlesmedir. Bu sozlesme hukuki niteligi itibariyle bir borclar hukuku s6zlesmesidir.
Bu da, sozlesmenin gecerlilik denetiminde TBK m. 27 hikmunin uygulanmasim gerektirir. Bu gerceklik
karsisinda TTK m. 1404 hiikmiiniin hukuki baglamda sorgulanmasi icap eder. Boylelikle sigorta s6zlesmesindeki
konunun riziko-menfaat kavram ikilisi cercevesinde alelade borclar hukuku sozlesmeleri karsisindaki konumu
tespit edilerek soz konusu hiikmiin hukuki boyutlariyla 6z bir sekilde incelenmesi amaclanmistir. Bu inceleme
yapilirken gecerli olmayan sigortanin riziko kavramim esas aldigi sonucuna ulasilmistir. Bu baglamda riziko
kavraminin sigorta sozlesmesinin konusu, sigorta menfaati ve sigorta zarar ile kesistigi noktalarin da goz
oniinde tutulmasi gerekmektedir. TTK m. 1404 hiikminiin odak noktasi niteligindeki riziko kavramina dayanak
noktas1 bulmak amaciyla yeni tarihli Alman ictihadi da yol gosterici olmustur.

Anahtar Kelimeler:
Sigorta Sozlesmesi, Menfaat, Riziko, TBK m. 27, TTK m. 1404.

Abstract:

An insurance contract is a contract in which the insurer undertakes to indemnify tendering money, on
condition that a premium, with happening of the hazard/risk that harms a pecuniary interest of the
person, either paying money or taking other performances due to the life span of one or more persons
or due to some events that occur in their lives. This contract is a law of obligations contract in terms of
its legal nature. This, in the validity control of the contract, requires the application of TOC art. 27. In
relation to this reality, it is necessary to examine the TCC art. 1404 in a legal context. Thus, it is aimed
to examine the aferosaid provision in its legal dimensions. With the help of determining the position
of the subject in the insurance contract against ordinary obligations law contracts in a concise manner
within the framework of risk-benefit concept. During this examination, it was concluded that the invalid
insurance is based on the concept of risk. In order to find a basis for the concept of risk, which is the
reference point of art. 1404 TCC, the recent German juriprudence has also been guiding.
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Looking for Roman Law in Common Law:
An Exploration of Common Law’s
Respond to Roman Law in the Law of
Non-Contractual /Imperfect Obligations»

Anglo-Sakson Hukukunda Roma Hukukunu Aramak: Anglo-Sakson
Hukukunun Sozlesme Disi/Eksik Borg Iliskileri Baglaminda
Roma Hukukuna Cevabi

Dr. Ogr. Uyesi B. Yigit SAYIN®

Abstract:

The influence of Roman law on common law has been a topic of legal debate and scholarly inquiry for
centuries. This study aims to explore the influence of Roman law on the development of obligations
in English common law through two case studies: negotiorum gestio (benevolent intervention) and
obligatio naturalis (natural obligation). These uniquely Roman institutions based on peculiar social
dynamics came to cover a wide range of cases and while they survived into modern law, a ‘moral/
societal’ bent was tailored for them since Middle Ages which gave way to their embrace by non-civilian
or mixed jurisdictions. Thus, we believe that the fate of both negotiorum gestio and obligatio naturalis
in common law shall shed light on the relation between Roman law and common law. Beginning with an
analysis of the primary theories on Roman law’s impact on common law we then hope to demonstrate
the degree and nature of the Roman law influence by examining how our case study concepts were
interpreted and applied in common law. A consideration of our findings will also help to provide answers
to the question: to what extent, if any, did Roman legal principles influence the development of common
law?

Keywords:
Roman Law, Common Law, Negotiorum Gestio, Natural Obligation, Consideration.
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Oz:

Roma hukukunun Anglo-sakson hukuku ile arasindaki etkilesimin derecesi yuzyillardir hukuki tartismalarin
ve bilimsel arastirmalarin konusu olagelmistir. Bu calisma, Roma borclar hukukunun Anglo-Sakson
hukukunun gelisimi Uzerindeki etkisini iki ornek vaka incelemesi yoluyla arastirmayr amaclamaktadir:
negotiorum gestio (vekaletsiz is gorme) ve obligatio naturalis (tabii borc). Roma’nin kendisine 6zgl
sosyal dinamiklerine bagli olarak ortaya ¢cikmis olan bu iki hukuki miiessese zamanla genis bir yelpazedeki
vakalar1 kapsamaya basladilar ve modern hukuka kadar varliklarini korurken, Orta Cag’dan baslayarak
kendileri icin ozel olarak tasarlanmis bir ‘ahlaki/sosyal’ amac ile de kusatilmis oldular. Her iki kurumun
Anglo-sakson hukukundaki kaderinin, Roma hukuku ile Anglo-sakson hukuku arasindaki iliskinin niteligine
151k tutacagina inaniyoruz. Bu baglamda oncelikle Roma hukukunun Anglo-sakson hukuku etkisine iliskin
temel teorilerin analizinden baslayarak, Roma hukuk ilkelerinin kabuli ve donusimi incelenerek
vakalarimizi olusturan miiessese ve kavramlarin Anglo-sakson hukukunda nasil yorumlandigin1 ve
uygulandigi izerinden Roma hukuku etkisinin derecesini ve dogasini1 gostermeyi umuyoruz. Bulgularimizin
degerlendirilmesi, sistemler arasindaki etkilesimi anlamamiza ve “Roma hukukun ilkeleri Anglo-Sakson
hukukun gelisimini ne olctide etkiledi?” sorusuna yanit vermemize yardimci olacaktir.
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5718 Sayili Milletleraras1 Ozel Hukuk ve
Usul Hukuku Hakkinda Kanun'un

32. Maddesi Kapsaminda Sozlesmeden
Dogan Iliskinin Varlig1 ve Maddi
Gecgerliligine Uygulanacak Hukuk®

The Law Applicable to the Existence and Material Validity of the
Contractual Relationship within the Article 32 of Turkish Code on
Private International and Procedural Law

Dr. Ogr. Uyesi Begiim SUZEN®

Oz:

Sozlesmeden dogan iliskin varligi ve maddi gecerliliginin s6zlesmenin esasina uygulanacak hukuka dahil
olmas1 esastir. Bu cercevede, Milletlerarasi Ozel Hukuk ve Usul Hukuku Hakkinda Kanun (MOHUK) m.
32/1’de, sozlesmeden dogan iliskinin veya bir hitkkmiiniin varligi ve maddi gecerliliginin, s6zlesmenin
gecerli olmasi halinde hangi hukuk uygulanacaksa o hukuka tabi olacagi 6ngoriilmdistiir. Bununla birlikte,
sozlesmenin varligimin tartismali oldugu hallerde, irade beyanlarinin varligina, varsayimsal sozlesme
statusuniin uygulanmasi, taraflarin davramslarinin ongoremeyecekleri bir hukuka tabi kilinmasi suretiyle
taraf menfaatlerine, dolayistyla milletlerarast 6zel hukuk hakkaniyetine aykirn olabilecektir. MOHUK
m.32/2’de ise, taraflardan birinin davranisina hiikim tanmimanin uygulanacak hukuka tabi kilinmasinin
hakkaniyete uygun olmayacaginin halin sartlarindan anlasilmasi durumunda, irade beyaninin varligina,
rzas1 olmadigim iddia eden tarafin mutad meskeninin bulundugu iilke hukukunun uygulanacag
diizenlenmistir. Kanun cercevesinde hangi hallerde hakkaniyete aykiriliktan bahsedilecegi belirsizdir.
Bu makalede, sozlesmenin kurulusu ve maddi gecerliligine uygulanacak hukuk, hukuk seciminin varligi
ya da yoklugu ihtimallerine gére ayr ayr ele alinacak; irade beyaninin varligina hangi hallerde rizasi
olmadigini ileri siiren tarafin mutad meskeni hukukunun uygulanacagi ortaya konularak, MOHUK m. 32
hitkmine iliskin bir degerlendirme yapilacaktir.

Anahtar Kelimeler:
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Abstract:

It is essential that the law applicable to the substance of the contract governs the existence and
material validity of the contractual relationship. Within this framework, Article 32/1 of Turkish Code
on Private International and Procedural Law stipulates that the existence and material validity of the
contract or a provision thereof shall be governed by lex contractus. Article 32/2 of the Code stipulates
that the law of the country of habitual residence of the party claiming lack of consent shall apply to the
existence of the declaration of will, if it is understood from the circumstances of the case that it would
not be equitable to subject the conduct of one of the parties to lex contractus. Under this provision,
it is unclear in which cases it will be considered inequitable. In this article, the law applicable to the
formation and material validity of the contract will be examined separately according to the possibility
of the existence or absence of a choice of law, and an evaluation will be made regarding the Article 32.

Keywords:

Formation of Contract, Law Applicable to the Contractual Obligations, Choise of Law, Good Faith, Habitual
Residence.
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Anonim Sirket Yonetim Kurulunun
Kooptasyon Kararinin Hiukumsitizligio

Invalidity of Board Resolutions Regarding the Election of Board
Members in Case of a Vacancy

Dr. Ogr. Uyesi Emek TORAMAN COLGAR™
Ars. Gor. Dr. Abdurrahman KAYIKLIK

Oz:

Bu calismada, anonim sirket yonetim kurulu tyeliginin bosalmasi halinde boslugun Tirk Ticaret
Kanunu’nun 363. maddesi uyarinca yonetim kurulunca doldurulmasi incelenmektedir. Kooptasyon
olarak anilan bu kurum, yonetim organindaki lye eksikliginin genel kurulun toplanarak karar almasi
gerekmeksizin giderilmesine olanak tanimaktadir. Calismanin merkezinde kooptasyon kurumunun daha
az ele alinan bir yoni olan yonetim kurulunun iiye secim kararinin hiikiimsiizliigii yer almaktadir. Bu
baglamda kooptasyon kararinin gecersizligine sebep olabilecek cesitli haller incelenmis ve bunlar sebep
olabilecekleri gecersizlik tiirline gore yokluk, butlan ve iptal edilebilirlik bakimindan tasnif edilmistir.
Yokluk yaptirimi, kooptasyon karar1 icin gerekli nisap acisindan degerlendirilmistir. Kooptasyon kararinin
butlani ise 6zellikle kooptasyon yetkisinin iiyelikte bosalma olmamasi veya iiyelikteki bosalmaya ragmen
bir esas sozlesme hiikmii, genel kurul karar1 ya da mevzuat hitkmii geregi hic dogmadigi veya bu yetkinin
Tirk Ticaret Kanunu cercevesindeki sinirlarinin asildig1 haller bakimindan inceleme konusu yapilmistir.
Calismada ayrica, yonetim kurul kararlar acisindan genel bir uygulamasi bulunmayan iptal edilebilirlik
mueyyidesinin, genel kurula ait bir yetkinin yonetim kurulunca kullanilmasin1 gerektiren kooptasyon
kurumu acisindan uygulanip uygulanamayacagi tahlil edilmistir.
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Abstract:

This study examines the filling of vacancies in the board of directors of a joint stock company by the
board of directors pursuant to Article 363 of the Turkish Commercial Code. This institution, referred to as
cooptation, allows the board of directors to fill vacancies in the board of directors without the need for the
general assembly to adopt a resolution. At the center of the study is the invalidity of the board of directors’
resolution to elect members, a less discussed aspect of cooptation. In this context, various circumstances
that may cause the invalidity of the cooptation decision are classified according to the type of invalidity they
may cause in terms of non-existence, nullity and annullability. The sanction of non-existence is analyzed
with respect to the required quorum. The nullity of the cooptation resolution is examined in terms of the
cases where the authorization to fill the vacancy does not arise or where the limits of the authorization are
exceeded. The study also analyzes whether the annullability sanction, which does not generally apply to
board resolutions, can be applied to the board resolution regarding cooptation.
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Joint Stock Companies, Board of Directors, Board Vacancy, Invalidity, Privilege.
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