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BM Genel Kurulunun
‘Acil Ozel Oturumlarinin’
Kapsamini Yeniden Diisiinmeko

Rethinking the Scope of ‘Emergency Special Sessions’ of the
UN General Assembly

Dr. Ogr. Uyesi Fethullah BAYRAKTAR™

Oz:

1950 y1linda kabul edilen 377-A sayili Genel Kurul karar olarak ortaya konulan ‘Baris icin Birlik’ formiild,
Giivenlik Konseyi’nin veto yetkisi dolayisiyla islemedigi durumlarda, yine Glivenlik Konseyi’nin talebiyle,
Genel Kurul tarafindan uluslararasi bars ve giivenlige iliskin askeri tedbirler de dahil toplu tedbirlerin
alinmasi icin bir imkan sunmaktadir. Doktrin, ‘Baris icin Birlik’ kararindaki Genel Kurul’un uluslararasi
baris ve giivenlige iliskin askeri tedbirler de dahil toplu tedbirleri tavsiye etmesi yetkisine odaklanirken,
‘Acil Ozel Oturum’ meselesini dikkate almamayi tercih etmistir. Hatta ‘Baris icin Birlik’ kararinda ifa-
desini bulan yetkilerin, hukuken Acil Ozel Oturumlarda goriisiilmesine gerek olmadig da ifade edilmek-
tedir. Oysaki ‘Baris icin Birlik’ karar ile Genel Kurula taninan yetkinin, bilhassa askeri tedbirleri tavsiye
etme yetkisinin, Acil Ozel Oturumlardan ayrilmaz bir iliskisi vardir. Yine, ‘Bans icin Birlik’ kararimin
Sart ile uyumlu bir sekilde uygulanabilmesi icin, Acil Ozel Oturumun, 377-A sayili Genel Kurul kararinda
ongorilenin aksine, yalnizca Glivenlik Konseyi’nin talebi ile tertip edilmesi gereklidir. 1950’den bugtine
toplanan Acil Ozel Oturumlarin incelendigi bu calisma, yeniden hatirlanan Acil Ozel Oturumlarin hukuki
zeminini ve sonuclarini tartismaktadir.

Anahtar Kelimeler:
BM Sarti1, BM Genel Kurulu, Giivenlik Konseyi, Baris icin Birlik, Acil Ozel Oturumlar.

Abstract:

The formula of “Uniting for Peace”, which was put forward with the Resolution 377-A of the General
Assembly, adopted in 1950, provides an opportunity for the General Assembly, at the request of the
Security Council, to take collective measures, including military measures, to restore international
peace and security, in cases where the Security Council does not function due to the veto power. While
the literature focused on the authority of the General Assembly to recommend collective measures,
including military measures, it chose not to take into account the issue of the ‘Emergency Special
Sessions’. It is even stated that the powers expressed in the “Uniting for Peace” decision do not need to
be discussed in the Emergency Special Sessions. However, the authority granted to the General Assembly
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by the “Uniting for Peace” resolution, especially the authority to recommend military measures, has an
inseparable relationship with the Emergency Special Sessions. Also, for the ‘Uniting for Peace’ resolution
to be implemented in accordance with the Charter, the Emergency Special Session must be held only
at the request of the Security Council, contrary to what was envisaged in General Assembly resolution
377-A. This study, which examines the Emergency Special Sessions convened since 1950, discusses the
legal basis and results of the Emergency Special Sessions that have been recalled.

Keywords:
UN Charter, UN General Assembly, Security Council, Uniting for Peace, Emergency Special Sessions.

Kadir Has Universitesi | Hukuk Fakiiltesi Dergisi | Haziran 2024 | Cilt: 12 - Say1: 1



Arastirma Makalesi KHASHFD C. 12 - S. 1 - Haziran 2024 - s. 23-38

Kazandiric1 Zamanasimi: Felsefi ve
Ekonomik Bir Degerlendirmeo

Acquisitive Prescription: A Philosophical and Economic Evaluation

Dr. Ogr. Uyesi Dilara Buket DIDIN®

Oz:

Belirli bir siirenin gecmesine bir hakkin kazanilmasi sonucu baglanan zamanasimi, “kazandirici zamanasimi”
olarak adlandinlmaktadir. Tarihte ilk olarak Xll Levha Kanunu zamaninda tamnan bu kuruma ihtiyac duyulmasi-
nin sebebi olarak, kamu menfaatinin tesisi ve kamu diizeninin korunmasi gosterilmektedir. Glinumiizde hemen
hemen diinyadaki buttin modern hukuk sistemlerinde kazandinc zamanasimina iliskin dizenlemeler yer almak-
tadir. Fakat kurum, ilk ortaya ciktigindan beri, icerigi, islevi ve uygulamas gibi konularda tartisilmis ve hukuk
sistemi tarafindan tamnmas1 sorgulanmistir. Makalede, kazandinci zamanasiminin mesruiyetinin felsefi ve eko-
nomik diizlemde tartisilmast amaclanmistir. Bu tartisma, tasinmazlarin miilkiyetinin kazandirnci zamanasimiyla
kazamlmasiyla sinirlandinlmstir. Literatiirde kazandinc zamanasimi yoluyla miilk edinmeyi aciklayan, Locke’cu
teori, kisilik ve faydacilik olmak iizere U felsefi teori bulunmaktadir. Ayrica kurum, hukuk ve ekonomi hareketi
tarafindan “verimlilik” cercevesinde degerlendirmeye tabi tutulmaktadir. Fakat hem felsefi gerekceleri hem de
ekonomik temellerinin, kuruma, yeterli mesruiyeti kazandirmadigi giinden giine artarak savunulmaktadir.

Anahtar Kelimeler:
Kazandirnc1 Zamanasimi, Locke’cu Teori, Kisilik Teorisi, Faydaci Teori, Hukuk ve Ekonomi.

Abstract:

The statute of prescription, which attaches to the passage of a certain period of time a result of the acquisition
of a right, is called “acquisitive prescription/adverse possession”. The reason for the need for this institution,
which was first recognized in history during the Law of the Twelve Tabels, is shown as the establishment of public
interest and the protection of public order. Today, almost all modern legal systems in the world have regulations
regarding the acquisitive prescription. However, since its first emergence, the institution has been debated on
issues such as its content, function and application, and its recognition by the legal system has been questioned.
This article aims to discuss the legitimacy of the acquisitive prescription on a philosophical and economic level.
This discussion is limited to the acquisition of ownership of immovable property by acquisitive prescription.
In the literature, there are three philosophical theories explaining the acquisition of property by acquisitive
prescription: Lockean theory, personhood theory and utilitarian theory. In addition, the institution is evaluated
by the legal and economic movement within the framework of “efficiency”. However, it is increasingly argued
that both its philosophical justifications and its economic foundations do not give it sufficient legitimacy.

Keywords:

Acquisitive Prescription/Adverse Possession, Lockean Theory, Personhood Theory, Utilitarian Theory, Law and
Economics.
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Analyse Juridique du Principe de
Laicité, Une Valeur Essentielle de la
République Francaiseo

Fransiz Cumhuriyeti’nin Temel Bir Degeri Olan Laiklik ilkesinin
Hukuki Analizi

Legal Analysis of the Principle of Laicité, An Essential Value of the
French Republic

Dr. Ogr. Uyesi Seda DUNBAY®

Résumé:

La laicité qui a émergé comme ["un des résultats de la Révolution francaise, fait partie des principes
toujours aussi importants pour la France d’aujourd’hui comme d’hier. Il importe également de se
pencher sur le principe de laicité, qui peut étre analysé par différentes disciplines sous divers aspects,
dans une perspective juridique. Cela s’explique par le fait que la France est une république laique. Plus
précisément, il s’agit de l'un des caractéres de la République francaise inscrits dans la Constitution.
Pour la premiére fois, une disposition en ce sens a été explicitement insérée dans la Constitution de 1946
de la IVe République. Les légistes ayant élaboré la Constitution de 1958 de la Ve République ont adopté
la méme attitude. Mais bien entendu, la laicisation de la France, c’est-a-dire la séparation définitive
des sphéres divine et temporelle, n’a été réalisée qu’au terme d’un long processus. Par conséquent,
les démarches juridiques effectuées jusqu’a la IVe République ont joué un réle majeur dans la mise en
ceuvre de la laicité francaise telle qu’elle se présente aujourd’hui. Néanmoins, les attaques terroristes
depuis 2012 et surtout les meurtres récents de deux professeurs, qui étaient motivés par des motifs
religieux, ont entrainé la nécessité de mettre en place de nouvelles dispositions concernant la laicité
en France. Celles-ci visent donc a maintenir [’ordre social en assurant davantage la fonctionnalité de
la laicité, qui est une donnée républicaine. Par conséquent, cet article présente le panorama juridique
de la laicité francaise depuis le passé jusqu’a aujourd’hui. Les étapes de la laicité et ses particularités
sont analysées en faisant référence a différentes lois et décisions juridiques.

Mots-clés:

Le principe de laicité, La loi de 1905, La Constitution francaise de 1946, La Constitution francaise de 1958,
La loi n® 2021-1109 du 24 Aolt 2021.
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Oz:

Fransiz Devrimi’nin sonuclarindan biri olarak ortaya ¢ikan laiklik, Fransa icin diin oldugu gibi bugiin de
onemini koruyan ilkeler arasindadir. Farkli disiplinler tarafindan cesitli yonleri ile incelemeye tabi tu-
tulabilen laiklik ilkesini hukuki acidan ele almak ayrica onem arz etmektedir. Bunun sebebi, Fransa’nin
laik bir Cumhuriyet olmasidir. Daha acik bir ifadeyle, anayasada yer verilen Fransiz Cumhuriyeti’nin
niteliklerindendir. ilk kez acikca, IV. Cumhuriyet dénemi 1946 Anayasasinda bu yénde bir diizenlemeye
yer verilmistir. V. Cumhuriyet donemi 1958 Anayasasini hazirlayanlar da ayn1 yonde bir tutum benimse-
mistir. Ancak elbette, Fransa’nin laiklesmesi yani ilahi alan ile diinyevi alanin birbirlerinden tam olarak
ayrilmasina uzun bir siirecin sonunda ulasilabilmistir. Dolayisiyla IV. Cumhuriyete kadar gelinen surecte
atilan hukuki adimlar Fransiz laikliginin bugiinkii seklini almasinda bilyiik rol oynamistir. Hal boyle ol-
makla birlikte, 2012’den beri yasanilan teror saldirilari ve 6zellikle yakin zamanda iki 6gretmenin dini
saiklerle islenilen cinayetlere kurban gitmesi nedeniyle Fransa’da laiklige dair yeni diizenlemeler yapma
geregi duyulmustur. Boylelikle, Cumhuriyetin bir ilkesi olan laikligin islerligini daha fazla glivence altina
alarak toplumsal diizenin saglanmasi hedeflenmistir. Dolayisiyla, bu makale ile gecmisten giiniimiize
Fransiz laikliginin hukuki panoramasi g6z ontine serilmektedir. Cesitli kanunlara ve mahkeme kararlarina
atifta bulunarak laikligin kat ettigi asamalar ve kendine 6zgii 6zellikleri ¢6ziimlenmektedir.

Anahtar Kelimeler:

Laiklik ilkesi, 1905 Kanunu, 1946 Fransiz Anayasasi, 1958 Fransiz Anayasasi, 24 Agustos 2021 tarihli ve 2021-
1109 sayili Kanun.

Abstract:

Laicité, which emerged as a consequence of the French Revolution, is among the principles that remain
relevant in France today as it was in the past. It is ALSO significant to examine the principle of laicité,
which is subject to study in various aspects of different disciplines from a legal perspective. The reason
for this is that France is a secular republic. More precisely, it is one of the features of the French
Republic laid down in the constitution.

The 1946 Constitution of the Fourth Republic included an explicit provision to this effect for the first
time. The framers of the 1958 Constitution of the Fifth Republic also adopted the same attitude. But
of course, the laicization of France, that is, the complete separation of the divine and the temporal
spheres, has been achieved over a long period. Therefore, the legal steps that led up to the IVth
Republic played a significant role in shaping French laicité into its current form. Yet, due to the terrorist
attacks since 2012 and especially the recent murders of two teachers committed with religious motives,
new regulations on laicité have become necessary in France. As such, it seeks to uphold social order
by offering further assurances of the functioning of laicité as a principle of the Republic. This article,
therefore, presents the legal panorama of French laicité from the past to the present. It analyzes the
stages of laicité and its specific features by referring to various laws and court decisions.

Keywords:

The principle of laicité, The law of 1905, The 1946 French Constitution, The 1958 French Constitution, The
law no 2021-1109 of August 24, 2021.
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Hukuki ve Etik Boyutuyla Otanazi ve
Pediatrik Otanazi»

Euthanasia and Pediatric Euthanasia with Legal and
Ethical Aspects

Arif Doguhan ERKIN®

Oliim varken ben yokum; ben varken 6liim yok.
O hdlde tiziilecek ne var?™

Oz:

Giiniimiizde haklarin kendi normalini yaratmasi sonucu olusturdugu “hak-norm” olarak ifade edilebi-
lecek temel hak ve ézgiirliikler rejiminde 6tanazi, rejimin otekilestirdikleri arasindadir. Otanazi, cok
basit bir sekilde ac1 ceken bir hastanin yasamina son verme talebi olarak tamimlanabilir. Ayrica 6tanazi;
aktif otanazi/pasif otanazi, istemli 6tanazi/istem dis1 6tanazi gibi ayrimlara sahiptir. Bu ayrimlarin her
biri de hukuk sistemlerinde ayn tartismalara konu olmaktadir. Otanazi, hastamn élimiine sebep olmast
dolayistyla yasam hakkinin bir ihlali olarak da mutalaa edilmektedir. Boylece 6tanazi, ayn1 zamanda bir
olme hakkinin varligi tartismasina yol acmaktadir. Otanazi bahsinde en cok tartisilan hususlardan birisi
de pediatrik 6tanazi ve bir istem dis1 6tanazi tiirii olarak yenidogan 6tanazisidir. Bu baglamda Hollanda
ve Belcika pratigi bu konuda 6nem kazanirken pediatrik 6tanazi hakkindaki etik ve hukuki tartismalar
da devam etmektedir. Pediatrik 6tanazi, taninmali midir? Pediatrik 6tanazinin kapsami ve sinirlari ne
olmalidir? Bir pediatrik otanazi turi olarak neonatal 6tanazi yasallasmali midir? Bu ve bunun gibi soru-
lar, pediatrik 6tanazi tartismasina yon veren sorular olmakla birlikte hala giincelligini de korumaktadir.

Anahtar Kelimeler:
Yasam Hakki, Otanazi, Pediatrik Otanazi, Etik, Olme Hakki.

Abstract:

Recently, in the fundamental human rights system, which is consisting of “right-norms” that have
been created by “rights’ which create their own norms”, euthanasia is among those be marginalized.
Euthanasia may be depicted basically as the request to end the life of a suffering patient. Also, it has
distinctions such as active/passive euthanasia, voluntary/involuntary euthanasia. Those distinctions are
also a subject to separate controversies in legal systems. It is also perceived as a violation of the right
to life as it ends up with the death of the patient. Thus, it also leads to a controversy regarding the
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existence of the right to die. One of the most contentious issues on euthanasia is pediatric euthanasia
and neonatal euthanasia as a type of involuntary euthanasia. Accordingly, whilst the Dutch and Belgian
practice has gained significance, ethical and legal controversies on pediatric euthanasia are still ongoing.
Should pediatric euthanasia be recognized? What should be the scope and limits of pediatric euthanasia?
Should neonatal euthanasia be legalized as a form of pediatric euthanasia? These kinds of questions
would not only arise the controversy on pediatric euthanasia, but also keep abreast of the times.

Keywords:
Right to Life, Euthanasia, Pediatric Euthanasia, Ethics, Right to Die.
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Platon’un “Devlet” Isimli Eseri
Perspektifinden Savascilarin ve
Yoneticilerin Egitimi Hakkindaki
Dusitincelerinin Degerlendirilmesio

Evaluating of Plato’s Thoughts on the Education of Guardians and
Rulers from the Perspective of His Work Named “Republic”

Dr. Ogr. Uyesi Mehmet Akif ETGU®

Oz:
Platon’un ideal devlet anlayisi is bolumine dayanmakta ve insanlarin esitsizligi temelinde yiikselmekte-
dir. Insanlarin esit olmadigi anlayisi diistincelerinin baslangicini olusturmaktadir. Platon’a gore insanlar

arasindaki esitsizligin kaynagi; kan bagi ya da zenginlik degil fiziksel ve ruhsal 6zellikler yaninda yetenek
ve zekadrr.

is bélimiine dayali olarak ortaya cikan toplumda énemli olan, insanlarin iizerlerine diisen fonksiyonu
yerine getirmeleridir. Boylece adil bir devlet yapilanmasi saglanmis olacaktir. Platon’un diistincelerin-
de egitimin 6zel bir yeri olmasi iste bu noktadadir. Platon, egitimin devlet gézetiminde yapilmasini ve
amaca uygun egitim verilmesi gerektigini belirtmistir. Kisilerin fiziksel ve ruhsal kabiliyetleri egitimin
niteligini de etkilemektedir. Ozellikle savascilarin ve yoneticilerin egitimi 6zel 6nem tasimaktadir. Egi-
timi cocukluk doneminden itibaren baslayan bir siirec olarak tasvir etmesi, kisilerin egilimlerine uygun
tarzda yetistirilmelerine vurgu yapmis olmasi onemlidir. Masallarin, miizigin ve jimnastigin egitim miif-
redatina dahil edilmesi gerektigine dair diislinceleri, gliniimiizdeki egitim anlayisina da rehber olmustur.
Platon’un gorusleri tarih icinde dusunurlerin fikirlerinde ve devlet uygulamalarinda yansima bulmustur.
Muhtemelen gelecekte de karsilik bulacaktir.

Bu makalede Platon’un egitim hakkindaki fikirlerinin izi sirlilmustiir. Cagimiza 6rneklik teskil edebilecek
dusilinceleri lizerinde degerlendirmelerde bulunulmustur.

Anahtar Kelimeler:
Devlet Teorisi, Sokrates, idealar Kurami, Egitim, Yetenek.

Abstract:

Plato’s understanding of the ideal state is based on the division of labour and arises on the base of
the inequality of people. The understanding that people are not equal constitutes the beginning of his
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thoughts. According to Plato, the source of inequality between people is not blood ties or wealth, they
are physical and spiritual characteristics as well as talent and intelligence.

The important matter in a society based on the division of labour is the people’s fulfilment of their
functions. Thus, a fair state structure will be provided. It is at this point that education has a special
place in Plato’s thoughts. Plato stated that education should be carried out under the supervision of the
state and appropriate education for the objective should be given. The physical and mental abilities of
people also affect the quality of education. Especially the education of warriors and rulers has special
importance. It is important that he describes education as a process that starts from childhood and
he emphasises the upbringing of individuals in accordance with their tendencies. His ideas that fairy
tales, music and gymnastics should be included in the education curriculum have also guided today’s
understanding of education. Plato’s views have been reflected in the ideas of philosophers and state
practices throughout history. It will probably be reflected in the future as well.

In this article, Plato’s ideas on education are traced. Evaluations have been made on his thoughts that
can serve as an example for our age.

Keywords:
State Theory, Socrates, Theory of Ideas, Education, Talent.

Kadir Has Universitesi | Hukuk Fakiiltesi Dergisi | Haziran 2024 | Cilt: 12 - Say1: 1



Arastirma Makalesi KHASHFD C. 12 - S. 1 - Haziran 2024 - s. 117-142

Insan Haklarina Antropolojik Yénelimler:
Kultiir ve Hak Kavramlari Arasindaki
Iliskic

Anthropological Orientations to Human Rights: The Relation
between the Concept of Culture and Rights

Dr. Remzi Orkun GUNER®

“Ortaya ¢ikan sey, bana gére ne yalnizca evrensel ne de yalnizca tikel olan bir tiir siyasal iddiadir;
aslinda, evrenselligin belli kiiltiirel formiilasyonlarinda asli olarak var olan tikel ¢ikarlar agiga vurulur ve
hicbir evrensel, icinden ¢iktigi ve icinde seyrettigi tikel baglamlarin kendine bulasmasindan kurtulmaz.”™

Oz:

Antropoloji calismalarinda insan haklar, etnografik bir arastirma ve analiz konusu olarak daha cok
karsimiza cikmaktadir. S6z konusu yeni yonelimler, siyasi, etnografik ve elestirel olmalarinin yam sira
ayn1 zamanda kavramsaldir. Zira antropolojide giincel bir egilim, haklarin giindelik yasamina, pratikte
karsiladiklart anlam diinyalarina, bulustuklar ya da catismaya soktuklan siyasi stratejilere, yarattiklan
kilturel sureclere, cesitli bilgi, anlam ve duygu formlarina bakmaya davet etmektedir. Mevcut insan
haklar1 soylemlerinin epistemolojik cercevelerinin siniriligina karsi, yeni arastirma ve analiz yontem-
leri, elestiri ve siyasi eylem bicimleri onerirler. Bu yazi, antropoloji ve insan haklan iliskisinde onemli
bir yeri haiz olan Amerikan Antropoloji Dernegi’nin 1947 tarihli insan haklari beyanini, kurumun 1999 ve
2020 tarihli beyanlariyla beraber analiz ederken, kiiltiir ve hak kavramlan arasindaki iliskinin degisen
mahiyetine odaklanir. Bu baglamda da, antropolojiyi hak siyasetiyle bulusturan cesitli glizergahlarda,
insan haklarinin toplumsal yasamina iliskin kavramsal bir cerceve sunar.

Anahtar Kelimeler:

insan Haklar Antropolojisi, Elestirel insan Haklar Calismalari, Kiiltir, Kiiltiirel Rélativizm, Amerikan Antropo-
loji Dernegi.

Abstract:

In anthropological studies, human rights are more frequently encountered as a subject of ethnographic
research and analysis; these emerging orientations are not only political, ethnographic, and critical but
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also conceptual. A current anthropological trend in anthropology offers considering the everyday life of
rights, the worlds of meaning that rights encounter in their practice, the political strategies with which
they meet or come into conflict, and the cultural processes they produce, that is, the various forms
of knowledge, meaning, and emotion. Contrary to the limitations of epistemological frameworks of
existing human rights discourses, it proposes new research and analysis methods, forms of critique, and
political action. This article focuses on the nature of the variable relationship between the concepts
of culture and rights, analyzing the American Anthropological Association’s 1947 statement on human
rights, which has an important place within the relationship between anthropology and human rights,
with the 1999 and 2020 statements of the organization. It offers a conceptual framework for the social
life of human rights on the various routes that bring anthropological perspectives together with the
politics of rights.

Keywords:

Anthropology of Human Rights, Critical Human Rights Studies, Culture, Cultural Relativism, The American
Anthropological Association.
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Uyusturucu Mahkemelerio

Drug Courts

Ars. Gor. Bilal OSMANOGLU®

Oz:

Bu calisma, uyusturucu mahkemelerini agiklamay1 hedeflemektedir. Uyusturucu mahkemeleri, uyusturucu
maddeyle baglantili bir suc siiphesi altinda olan veya boyle bir suctan hiikiim giymis ve madde kullanim
bozuklugu olan kisileri tedaviye yonlendiren ve bu tedaviyi yargisal olarak izleyen alternatif bir model-
dir. Amerika Birlesik Devletleri’nde 1980’lerden itibaren uyusturucuyla baglantili suclarda hizla yiikselen
hapsedilme oranlarina bir tepki olarak kurulan bu mahkemeler, yasal zorlama tehdidini kullanarak sucun
altinda yatan sorunu ¢cozmeye odaklanmaktadir. Boylece uyusturucu suclularinin, mahkemeler ve hapisha-
neler araciligiyla tekrar tekrar isleme tabi tutulmasinin yiikii ve maliyeti azaltilmak istenmektedir. Katilim
gonullu olup, programi basariyla tamamlamak kovusturmaya devam edilmemesi veya cezanin dusmesi
sonucunu dogurmaktadir. Basarisizlik ise geleneksel ceza mahkemesine doniilmesi anlamina gelmektedir.
Buglin toplam sayis1 4.000’in Uizerine ¢ikan uyusturucu mahkemelerinin her biri kendine 6zgu bir isleyise
sahiptir. Bu nedenle ortak ozellikleri, en iyi uygulama ornekleriyle birlikte ele alinmistir. Tekerrur oranlar
tizerindeki olumlu etkisi sayisiz calisma ile gosterilen bu modelin, uyusturucu maddeyle baglantili suc ve
suclu sayist her gecen yil artan Tirkiye icin farkli bir bakis acisi getirebilecegi distiniilmektedir.

Anahtar Kelimeler:
Uyusturucu Mahkemeleri, Tekerriir, Madde Kétiiye Kullanimi, Tedavi, izleme.

Abstract:

This study aims to explain drug courts. Drug courts are an alternative model for referring people with
substance use disorders who are suspected of or convicted of a drug-related offense to treatment and
judicially monitors this treatment. Established in the United States since the 1980s as a response to
rapidly rising incarceration rates for drug-related crimes, these courts focus on solving the underlying
problem of the crime by using the threat of legal coercion. This is intended to reduce the burden and
cost of repeatedly processing drug offenders through the nation’s courts, jails, and prisons. Participation
is voluntary, and successful completion of the program results in no further prosecution or a waived
sentence. Failure means a return to the traditional criminal court. Each of the drug courts, which
today number over 4,000 in total, has a unique operation. For this reason, their common features are
discussed together with best practices. This model, whose positive impact on recidivism rates has been
demonstrated by numerous studies, is thought to bring a different perspective for Turkey, where the
number of drug-related crimes and criminals is increasing every year.

Keywords:
Drug Courts, Recidivism, Substance Abuse, Treatment, Monitoring.
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Ceza Muhakemelerinin
Birlestirilmesine ve Ayrilmasina
Karar Verme Yetkisio

Authority to Decide on the Joinder and Severance of
Criminal Proceedings

Dr. Ogr. Uyesi Yaprak ONTAN®

Oz:

Baglantili ceza muhakemeleri s6z konusu oldugunda basvurulan yollardan biri olan ceza muhakemeleri-
nin birlestirilmesine iliskin 5271 sayii Ceza Muhakemesi Kanunu’ndaki duzenlemeler, miilga 1412 sayil
Kanun’daki diizenlemelerle cok biyiik benzerlik gostermektedir. Buna ragmen, doktrinde halen konu
tizerinde fikir birligi olmayis1 ve uygulamada farkli ve bazen hatali yargi kararlari veriliyor olusu, hangi
merciin ceza muhakemelerinin birlestirilmesine ve ayrilmasina karar vereceginin tartisilmasi gereklili-
gini ortaya cikarmaktadir. S6z konusu merci, birlestirilmesi istenen muhakemelerin madde yoniinden ya
da yer yoniinden yetki itibariyle farkli Cumhuriyet savciliklari ya da mahkemeler ontinde olusuna gore ve
ceza muhakemesinin asamasina gore degismektedir. Birlestirilen ceza muhakemelerini ayirma yetkisini
de bu farkli kosullara gore, ancak bir yandan da ayirmaya iliskin ozel diizenlemeler goz oniinde bulun-
durulmak suretiyle ele almak gerekmektedir. Bu baglamda hi¢ kuskusuz birlestirme icin mahkemelerin
uyusmasinin gerekip gerekmedigi, ne zaman uyusmazlik cikabilecegi ve uyusmazlik cikan durumlarda
bunun hangi merci tarafindan ¢oziilecegi de incelenmelidir. Makalede konunun yargi kararlar esleginde
detayli bir sekilde incelenmesi ve degerlendirilmesi hedeflenmektedir.

Anahtar Kelimeler:

Ceza Muhakemelerinin Birlestirilmesi ve Ayrilmasi, Madde ve Yer Yoniinden Yetki, Birlestirme Uyusmazligi,
Yuksek Yetkili Mahkeme, Ortak Yiksek Yetkili Mahkeme.

Abstract:

The regulations in the Code of Criminal Procedure No. 5271 on the joinder of criminal proceedings,
which is one of the methods used when there are connected criminal proceedings, are very similar to
the regulations stipulated in the abrogated Code No. 1412. Nevertheless, the fact that there is still no
consensus in the doctrine on the issue and the fact that different and sometimes erroneous judicial
rulings are given in practice reveal the necessity of discussing which authority will decide on the joinder
and severance of criminal proceedings. The authority in question varies depending on whether the
proceedings to be joined are before different public prosecutors’ offices or courts in terms of material
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and territorial competence and depending on the stage of the criminal proceeding. It is necessary to
also consider the authority to decide on the severance of the criminal proceedings according to these
different conditions, while also considering the special regulations for severance. In this context, it
should undoubtedly be examined whether the courts’ agreement is required for joinder of cases, when
a conflict of joinder may arise and by which authority the dispute will be resolved in cases of conflict.
The article aims to examine and evaluate the issue in detail in the context of judicial precedents.

Keywords:

Joinder and Severance of Criminal Proceedings, Material and Territorial Competence, Conflict of Joinder,
Court of Superior Jurisdiction, Common Court of Superior Jurisdiction.
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Roma Kamu Hukuku’'nda Consul’lik
Makamio

Consulship in Roman Public Law

Doc. Dr. Duygu OZER SARITAS®™

Oz:

Consul’ler, kralin yerini ve yetkilerini alan ilk magistratus’lardir. Consul’lik makami “cursus honorum”-
daki ulasilabilecek en yiiksekteki magistratus’luk makamidir. Bu makamda birbirine esit yetkilere sahip
iki consul yer almistir. Comitia Centuriata tarafindan bir yil gorev yapmak uzere secilmislerdir. Roma
Hukuku’nda consul secilebilmek icin yas, sinif, sure ve gerekli magistratus’luk makamlarinda gorev
almis olma gibi cesitli kosullar belirlenmistir. M.0O. 367 yilina kadar sadece patricius’lar consul olabil-
mekteyken; Lex Licinia Sextia ile plebs’lerin de bu makama gelebilmesi kabul edilmistir. Gorevlerini,
“birlikte yonetme (collegialitas)” ve “yillik olma (annuitas)” ilkelerine dayanarak yuriutmuslerdir. Sahip
olduklar impreium yetkisi ile Roma Devleti’ni Senatus ve Comitia’larla is birligi icinde yonetmislerdir.
ilk zamanlarda devletin, idari, askeri ve yargisal biitiin yetkilerini kendilerinde toplamislardir. ilerleyen
surecte farkli magistratus’luklarin kurulmasiyla bazi yetki ve gorevlerini yeni kurulan magistratus’lukla-
ra devretseler de her zaman Ust duizey devlet gorevlisi statiistinii ve onemini korumuslardir. Cumhuriyet
Donemi idaresine karakteristik 6zelligini veren onemli bir magistratus’luk makami olmustur. Hatta Ro-
ma’nin kronolojik tarihinde Cumhuriyet Donemi, “Consul’ler Donemi” olarak adlandinlmistir. Consul’le-
rin hukuki statusunun ortaya konulmasi Cumhuriyet Donemi anayasal diizenin anlasilmasi acisindan da
onemlidir.

Anahtar Kelimeler:
Consul, Magistratus, Cursus Honorum, Imperium, Dilectus.

Abstract:

Consuls were the first magistratus to take the place and powers of the king. The office of consul was the
highest magistratus in the “cursus honorum”. In this office, there were two consuls with equal powers.
The Comitia Centuriata elected them to serve for one year. In Roman Law, conditions such as age,
class, duration and having served in the necessary magistrates’ offices were determined to be elected
consul. Until 367 BC, only patricians could be consul; after this date, with the Lex Licinia Sextia, it was
accepted that plebeians could also hold this office. They carried out their duties based on the principles
of “governing together (collegialitas)” and “annuality (annuitas)”. With their impreium authority, they
governed the Roman State in co-operation with the Senatus and Comitia. In the early times, consuls
summed up all the state’s administrative, military and judicial powers. In the following period, with
the establishment of different magistracies, they transferred some of their powers and duties to the
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newly established magistracies, nevertheless, they always maintained the status and importance of
high-ranking state servants. It was an important post of magistratus that gave the administration of the
Republican Era its characteristic feature. In fact, in the chronological history of Rome, the Republican
Period was called the “Period of Consuls”. Revealing the legal status of Consuls is also important in
terms of understanding the constitutional order of the Republican Era.

Keywords:
Consul, Magistratus, Cursus Honorum, Imperium, Dilectus.
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Uluslararasi Insancil Hukuk Kurallarinin
Afet Siireclerinde Uygulanmasi Uzerine
Bir Degerlendirme

An Assessment on the Application of International Humanitarian Law
Rules in the Times of Disaster

Doc. Dr. Yeter TABUR™
Yrd. Doc. Dr. Erdi SAFAK™

Oz:

Uluslararas1 sistemde, uluslararasi silahli catismalarin yasanmasi durumunda sivillerin korunmasi, si-
villere yardim edilmesi ve silahli catismalarda uyulmasi gereken kurallar “uluslararasi insancil hukuk”
kurallar cercevesinde 1899 - 1907 La Haye Sozlesmeleri ve 1949 Cenevre Sozlesmeleri ile belirlenmistir.
S0z konusu duzenlemeler “savas gibi acil ve organize yardim gerektiren bir kamu felaketi durumun-
da” yardim saglamada 6nemli rol oynamaktadir. Buna karsilik savasa benzer bir durum olan afetlerde
uygulanabilecek evrensel hukuk kurallar ise daha sinirli olup, diinyada artan afet sayis1 ve etkileri du-
stinlildiiglinde bu konuda La Haye ve Cenevre Sozlesmeleri gibi diizenlemelere ihtiyac duyulmaktadir.
Bu makale, uluslararasi insancil hukuk kurallar cercevesinde sinir otesi afet yardimi ve iyilestirme icin
mevcut uluslararasi yasalarin tarihini ve ana hatlarim cizerek, uluslararasi operasyonlarda ortaya cikan
en yaygin sorunlardan bazilarini tartisacaktir. Calismada ayrica afet stirecinde 6nemli rol oynayan askeri
aktorler icin bazi sonuclara sivil bir bakis acisiyla bakilacaktir. Son olarak ¢alisma uluslararasi toplumun,
catisma durumlarinda sivillerin korunmasi ve desteklenmesine yonelik uluslararasi yasal cercevesinin
afet siirecinde uygulanabilirligi ve uluslararasi afet miidahalesi konusunda mevcut diizenlemelerden
nereye gitmeyi sececegine dair baz1 diisiincelerle sona erecektir.

Anahtar Kelimeler:

Uluslararasi Afet Hukuku Projesi, Uluslararasi insancil Hukuk, Uluslararasi Afet Miidahale Yasalari, Uluslararast
Kizilhac - Kizilay Federasyonu, Askeri Aktorler.

Abstract:

In the international system, in the event of international armed conflicts, the protection of civilians,
assistance to civilians and the rules to be followed in armed conflicts are determined by the 1899
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- 1907 Hague Conventions and the 1949 Geneva Conventions within the framework of the rules of
“International Humanitarian Law”. These regulations play an important role in providing assistance “in
the event of a public disaster that requires urgent and organized assistance, such as a war.” On the
other hand, the universal legal rules that can be applied in disasters that are similar to war are more
limited, and considering the increasing number of disasters in the world and their effects, regulations
such as the Hague and Geneva Conventions are needed in this regard. This article will discuss some of
the most common problems that arise in international operations, outlining the history and outline of
existing international laws for cross-border disaster relief and recovery under the rules of international
humanitarian law. The study will also look at some consequences from a civilian perspective for military
actors who play an important role in the disaster process. Finally, the paper will conclude with some
thoughts on the applicability of the international legal framework for the protection and support of
civilians in conflict situations to the disaster process and where the international community will choose
to go with current arrangements for international disaster response.

Keywords:

International Disaster Law Project, International Humanitarian Law, International Disaster Response Laws,
International Red Cross - Red Crescent Federation, Military Actors.
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Guncel Yargi Kararlari Isiginda
1999 Montreal Konvansiyonu
Kapsaminda Kazanin Tespitio

Determination of Accident under the 1999 Montreal Convention
in the Light of Recent Judicial Decisions

Ars. Gor. Dr. Umut ACUN®

Oz:

1999 Montreal Konvansiyonu tasiyicinin, hava yolu ile gerceklestirilecek tasimalar sirasinda dogan za-
rarlardan sorumlulugunu diizenlerken, yik ve bagaj tasimalari icin meydana gelen zararin bir olaydan
dogmasini ongérmiisken, yolcunun 6limi ve yaralanmasindan dogan zararlarin Konvansiyon kapsaminda
tazmini icin bir kazanin varligint aramistir. Bu baglamda yolcunun ugradigi zarari meydana getiren halin
kaza olarak nitelendirilmesi, zararin tazmin edilebilmesi acisindan blyik onem tasimaktadir. Kazanin
mevcudiyeti degerlendirilirken Konvansiyonun tarihsel gelisimi ve Konvansiyon ile ulasilmaya calisilan
amaclar da goz ardi edilmemeli; bu dogrultuda Konvansiyon amaclariyla uyumlu bir yol izlenmelidir.
Konvansiyon amaci dogrultusunda yapilacak degerlendirme hem havayoluyla gerceklestirilecek ulusla-
rarasi tasimalara uygulanacak kurallar hususunda yeknesaklik saglanmasi, hem de zarar géren yolcunun
magdur olmasinin oniine gecilmesine hizmet edecektir. Bu baglamda kazanin mevcudiyetinin deger-
lendirilmesi yapilirken ortaya atilan goruslerden Konvansiyon’un amacina en uygun olaninin secilmesi
tercihten ziyade, bir gerekliliktir. Bu kapsamda calismamizda oncelikle kaza kavrami tanimlanacak,
daha sonrasinda hava yoluyla gerceklestirilen tasimalara iliskin farkli uyusmazliklarda verilen kararlarin
meydana getirdigi gorisler ele alinacak ve son olarak Konvansiyon amaci ele alinarak bu dogrultuda bir
degerlendirmede bulunulacaktir.

Anahtar Kelimeler:
Hava Yolcu Tasimalan, Kaza, Yolcunun Oliimii, Yolcunun Yaralanmasi, Kazanin Tespiti.

Abstract:

The 1999 Montreal Convention, while regulating the carrier’s liability for damages arising out of carriage
by air, stipulates that the damage must arise out of an event for carriage of cargo and baggage, whereas
the existence of an accident is required for the compensation of damages arising out of death and injury
of the passenger within the scope of the Convention. In this context, the qualification of the event that
caused the damage suffered by the passenger as an accident has great importance for the compensation of
the damage. While evaluating the existence of an accident, the historical development of the Convention
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and the objectives sought to be achieved by the Convention should not be ignored. While evaluating the
existence of an accident, it is a necessity to choose the most appropriate one for the purpose of the
Convention. In this context, firstly, the concept of accident will be defined, then the opinions arising
from the decisions rendered in different disputes regarding air carriage will be discussed, and finally, the
purpose of the Convention will be discussed and an evaluation will be made in this direction.

Keywords:
Carriage of Passengers by Air, Accident, Death of Passenger, Injury of Passenger, Assessment of Accident.
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Medeni Ustiil Hukuku Kapsaminda
Kanun Yollarinda Verilen Kararlarin
Gerekcelendirilmesio

Justification of Decisions Made Through Legal Remedies within the
Scope of Civil Procedure Law

Ars. Gor. Ayca Handan ATAKUL OZATA®

Oz:

Gerekce, mahkemenin tespit ettigi maddi vakialar ile hiikiim fikrasi arasinda kurdugu bir iliskidir. Mah-
kemenin verdigi kararn gerekcelendirmesi hem Anayasa’nin hem de 6100 Sayili Hukuk Muhakemeleri
Kanunu’nun ilgili maddelerinden kaynaklanan bir zorunluluktur. Bu zorunluluk yalnizca ilk derece mah-
kemesinin verecegi kararlarla sinirli olarak ongoriilmemistir. Ayn1 zamanda kanun yollarinda verilen
mahkeme kararlarinin da gerekceli olacagina iliskin birtakim diizenlemelere yer verilmistir. Oncelikle
Anayasa ile mahkemelerin her tirlii kararinin gerekceli olacagi diizenlenmistir. Hukuk Muhakemeleri
Kanunu ile de ilk derece mahkemesi kararlarinin yani sira Ust derece mahkemelerinin de kararlar baki-
mindan gerekcenin nasil olmasi gerektigine dair ayrica diizenlemelere yer verilmistir. Bu dogrultuda me-
deni ustil hukukunda gerek olagan gerekse de olaganiistii kanun yollarinda verilen mahkeme kararlarinin
gerekceli olmas1 gerekmektedir. Ancak uygulamada mahkemelerin bilhassa da kanun yollarinda gerek-
cesiz ya da bir alt derece mahkemesinin kararina atif yapmak suretiyle karar verdigi goriilmektedir. Bu
noktada gercek bir gerekceden s6z edilemeyecektir. Bu calisma ile medeni usGl hukukunda kanun yolla-
rinda verilen bir karara iliskin gerekcelendirmenin nasil olmasi gerektigi ortaya konulmaya calisitmistir.

Anahtar Kelimeler:
Gerekce, Karar, Gerekceli Karar, Kanun Yollari, Kanun Yollarinda Gerekcelendirme.

Abstract:

Justification is a relationship established by the court between the material facts it has determined
and the provision paragraph. The court’s justification of its decision is an obligation arising from the
relevant articles of both the Constitution and the Code of Civil Procedure No. 6100. This obligation is
not limited to the decisions of the first instance court. Court decisions given after appeal proceedings
should also be justified. First of all, it is stated in the Constitution that all decisions of the courts should
be justified. The Code of Civil Procedure also includes regulations on what the justification should be
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for the decisions of the first instance court as well as the decisions of the higher courts. In this regard,
in civil procedure law, court decisions given in both ordinary and extraordinary appeal procedures
should be reasoned. However, in practice, it is seen that the courts, especially higher instance courts
pass judgements without proper justification or just by referring to the decision of a lower instance
court. With this study, it has been tried to examine how the justification of a court decision in appeal
proceedings should be in civil procedure law.

Keywords:
Justification, Decision, Justified Decision, Legal Remedy, Legal Remedy Justification.
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Kamu Hukuku - Ozel Hukuk Ayrimi
Perspektifinden Iklim Krizio

Climate Crisis from the Perspective of Public Law - Private Law
Division

Prof. Dr. Basak BAYSAL™

Oz:

iklim krizinin 6nlenmesinde hukuk 6nemli bir aractir. iklim kriziyle miicadelede kamusal menfaat ol-
masi ve kamusal menfaatlerin oncelikli olarak kamu hukuku araclariyla korunmasi gerektigi diisiincesi
sebebiyle ilk olarak kamu hukuku kurallar1 akla gelmektedir. Oysa kamu hukuku ve 6zel hukukun keskin
cizgilerle birbirinden ayrilmasi bugiin miimkiin degildir. Hukuku bir biitiin olarak ele alip, en adil ¢éziime
ulasmak icin gerekli mekanizmalara ulasmak esastir, cozimin kamu veya 6zel hukuk kaynakli olmasi
kurallarin uygulama 6nceligi bakimindan bir tercih nedeni olmamalidir. iklim kriziyle miicadelede de
ozel hukukun tamamlayici degil etkin bir roli oldugu kabul edilmeli ve haksiz fiil gibi 6zel hukuk altinda
yer almasina ragmen aslinda kamu diizeniyle yakin iliskisi bulunan araclarin sundugu ¢éziimler g6z ardi
edilmemelidir. Ozellikle haksiz fiil hukukunun sagladig1 aynen tazmin imkani iklim kriziyle miicadele aci-
sindan 6zel bir oneme sahiptir. Nitekim CSDDD teklifi basta olmak lizere goriilmektedir ki giincel egilim
de 6zel hukuk araclarini iklim degisikligiyle miicadelede daha etkin hale getirme yoniindedir. Biitiin bu
hususlar g6z oniinde bulundurulunca iklim kriziyle etkin mucadele icin hukuk bir bitiin olarak ele alin-
mali, kamu hukuku ve 6zel hukuk arasinda sanki goriinmez bir oncelik iliskisi varmiscasina uyusmazlik
coziumleri derecelendirilmemelidir.

Anahtar Kelimeler:
iklim Krizi, Ozel Hukuk Kamu Hukuku Ayrimi, CSDDD, iklim Davalarinda Haks1z Fiil Sorumlulugu, Aynen Tazmin.

Abstract:

Law is an important instrument in preventing the climate crisis. At this point, public law rules come to the
fore first because there is an important public interest in overcoming the climate crisis, which should be
protected primarily by public law instruments. However, it is not possible today to distinguish between
public and private law. It is essential to consider the law as a whole and find appropriate remedies
for the fairest solution. Whether the solution is based on public or private law should not determine
rule priority. In the climate crisis struggle, private law plays an active, not just complementary, role.
Solutions such as torts, although under private law, closely related to public order, should not be
overlooked. In particular, the availability of restitutio in integrum provided by tort law is of particular
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importance in the effort to deal with the climate crisis. In fact, the current trend, in particular the
CSDDD proposal, aims to make private law instruments more effective in combating climate change.
Considering all these issues, to effectively deal with the climate crisis, law should be considered as a
whole, and there should be no ranking of the solutions to disputes as if there is an invisible priority
relationship between public and private law.

Keywords:

Climate Crisis, Distinction between Private and Public Law, CSDDD, Tort Liability in Climate Litigation,
Restitutio in Integrum.
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The Structure of Non-Performing
Loan (NPL) Securitisation and Different
Types of NPL Securitisation in Practice®

Sorunlu Kredilerin Menkul Kiymetlestirilmesi ve Sorunlu Kredilerin
Menkul Kiymetlestirilmesinin Uygulamadaki Farkl Tiirleri

Eda CANGA BELBER (LL.M Finance)®

Abstract:

The process of converting a company’s illiquid assets into liquid assets is called as asset securitization and in
order to make the definition easier only “securitization” is used in the practice. Securitization is a means of
creating marketable and transferable securities from a company’s illiquid assets (receivables with or without
a collateral) by way of financial engineering to sell these securities to the investors and get funding.

The standard performing asset-backed securitisation (ABS) has a variety of benefits to the economy as
well as to the originator and the investors via helping the originator to get cheaper and easy access to
the financial markets as well as the investors to find a suitable investment product which depends on
their risk appetite.

On the other hand, contrary to performing assets, NPL securitisation uses non-performing, impaired assets
as an asset class for the securitized asset pool. The main differences between the NPL securitisation and
the performing one, relies on the assets securitized and their lower degree of homogeneity as well as non-
predictability nature of the unstable cash flows. However, true sale and insolvency remoteness remain
the fundamental columns of both types of securitisations. NPL securitisation is also used as a credit risk
transfer strategy. It focuses not only on the removal of respective illiquid assets from the balance sheet of
the credit institution (such as bank) to another unrelated entity, but rather on the ultimate distribution of
their economic risk (and potential returns) to various investors in the capital markets.

Keywords:
Securitisation, Non-performing Loan, Asset-Backed Securitisation, Asset Protection Schemes, NPL Portfolio.

Oz:

Bir sirketin likit olmayan varliklarinin likit varliklara donusturulmesi islemine varlik menkul kiymetles-
time ad1 verilmekte olup, tanimi basitlestirmek amaciyla uygulamada sadece “menkul kiymetlestirme”
kullanilmaktadir. Menkul kiymetlestirme, bir sirketin likit olmayan varliklarindan (teminath veya temi-
natsiz alacaklar) pazarlanabilir ve devredilebilir menkul kiymetler yaratmanin, bu menkul kiymetleri
yatinmcilara satarak fon elde etmenin bir yolu olarak tanimlanir.
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Varliga dayali menkul kiymetlestirmenin (VDMK) standart uygulamasi, kaynak kurulusun finansal piyasa-
lara daha ucuz ve kolay erismesine ve yatirnmcilarin da risk istahina uygun bir yatirnm araci bulmasina
yardimci olmak suretiyle ekonomiye, kaynak kurulusa ve yatirimcilara cok cesitli faydalar saglar.

Diger taraftan, sorunlu kredilerin menkul kiymetlestirilmesi, canli kredilerin (varliklarin) aksine, menkul
kiymetlestirilecek varlik havuzu icin bir varlik sinif1 olarak sorunlu, deger diisiikliigiine ugramis varlik-
lar kullanir. Sorunlu kredilerin menkul kiymetlestirilmesi ile canli kredilerin menkul kiymetlestirilmesi
arasindaki temel farklar, menkul kiymetlestirilen varliklara, sorunlu kredilerin daha dusiuk homojenlik
derecesine ve istikrarsiz nakit akislarinin 6ngoriilemez dogasina dayanmaktadir. Bununla birlikte, gercek
satis ve iflasa tabi olmama nitelikleri her iki menkul kiymetlestirme tirinun de temel siitunlar olmaya
devam etmektedir. Sorunlu kredilerin menkul kiymetlestirilmesi ayn1 zamanda bir kredi riski transfer
stratejisi olarak da kullanilmaktadir. Bu menkul kiymetlestirme turd, yalnizca ilgili likit olmayan varlik-
larin, kredi kurulusunun (banka gibi) bilancosundan baska bir ilgisiz kurulusa aktarilmasina degil, aym
zamanda bu varliklarin ekonomik risklerinin (ve potansiyel getirilerinin) sermaye piyasalarindaki cesitli
yatinmcilara nihai dagitimina odaklanir.

Anahtar Kelimeler:

Menkul Kiymetlestirme, Sorunlu Kredi, Varliga Dayali Menkul Kiymetlestirme, Varlik Koruma Plani, So-
runlu Kredi Portfoydu.
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Mirasc¢inin Resmi Defter Tutulmasi
Talebinde Menfaat Dengelerinin
Degerlendirilmesi»

The Evaluation of the Balances of Interests in the Case of an
Heir’s Request for a Public Inventory

Ars. Gor. N. Tugce BILGETEKIN®

Oz:

Tirk Medeni Kanunu madde 619-631 hiikiimlerinde diizenlenen resmi defter tutulmasi imkaniyla miras-
cilara mirasi kabulden once terekenin durumunu tam olarak tespit edebilmek ve tespit edilen bu durum
Uzerinden mirasi kabul etmek imkani taninmistir. Bu sayede mirascilarin kisa siire icinde mirasbirakanin
borclarin kabul edip etmemeye yonelik kararlarinin rasyonel bir cercevede verilmesine ve bu kararin
zorlugunun yaratacagi baskinin azaltilmasina imkan saglanmistir. Resmi defter tutulmasi her ne kadar
mirasci bakimindan avantajli olsa da ozellikle alacaklilar bakimindan baz1 sakincalar icerebilecek nite-
liktedir. Bu noktada kanun koyucunun belli bir menfaat dengesi gozetmesi gerekmektedir. Ustelik bu
menfaat dengesi sadece mirasci olmayan Uciincii kisileri degil ayn1 zamanda mirasci olup resmi defter
tutulmasi talebinde bulunmayanlar da ilgilendirmektedir. Calisma kapsaminda oncelikle resmi defter
tutulmasinin amacinin ne oldugu tespit edilmeye calisilmistir. Ardindan tespit edilen bu amag dogrultu-
sunda resmi defter tutulmasinda menfaat dengesinin kanun koyucu tarafindan ne sekilde olusturulmaya
calisildigi, aciklik olmayan hallerde ise nasil adil bir menfaat dengesi olusturulabilecegi sorularina cevap
aranmistir.

Anahtar Kelimeler:
Resmi Defter, Menfaat dengesi, Tereke, Sorumluluk, Alacaklilar.

Abstract:

The request for a public inventory stipulated between articles 619-631 of the Turkish Civil Code provides
heirs with the possibility to fully ascertain the status of the heritage before accepting the inheritance
and to accept it based on this determined status. This allows heirs to make decisions regarding whether
to accept the deceased’s debts within a rational framework in a short period of time and also reduces
the pressure that can arise from the difficulty of this decision. Although keeping a public inventory may
be advantageous for heirs, it may also entail some disadvantages, especially for creditors. At this point,
it is necessary for the legislator to consider a certain balance of interests. Moreover, this balance of
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interests concerns not only third parties who are not heirs but also those who are heirs but have not
requested a public inventory. Within the scope of this study, first of all, it is aimed to determine the
purpose of public inventory. Then, in the light of the identified purpose, it has been tried to answer how
this balance of interests is attempted to be created by the legislator and, in cases of ambiguity, how a
fair balance of interests can be achieved.

Keywords:
Public Inventory, Balance of Interests, Heritage, Responsibility, Creditors.
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Genel Kurul Toplant1 Cagrisinin
Internet Sitesinde Ilan Edilmemesinin
Genel Kurul Kararinin Gegerliligine
Etkisio

Consequences of Failure to Announce General Assembly
Convention at Company Webpage on the Validity of the
General Assembly Resolution

Dr. Ogr. Uyesi Kerem CELIKBOYA™

Oz

Sirketler hukukunda seffafligin artirilmasi amaciyla bagimsiz denetime tabi sermaye sirketlerine inter-
net sitesi kurma yikimliliglu getirilmis ve belirli hususlarin internet sitesinde ilan edilmesi zorunlu
kitinmistir (Turk Ticaret Kanunu “TTK” m. 1524). Kanun koyucu, ilgili dizenlemede idari para cezasina
ilaveten soz konusu ilanin yapilmamasinin kararin gecerliligine de etki edecegini diizenlemistir (TTK
m. 1524 f. 2). Ancak ilan yukimlaligiine aykintigin yaptinnmina iliskin diizenleme, 6zellikle genel kurul
cagnisinin internet sitesinde ilan edilmemesi bakimindan 6greti ve yargi kararlarinda birbiri ile celisen
yorumlara yol acmistir. Calismada 6greti ve yargi kararlarinda yer bulan goriisler degerlendirildikten
sonra, internet sitesinde ilan yiikiimliligiine aykirigin tek basina bir iptal sebebi olarak goriilmeme-
si, hitkmiin TTK’nin genel hiikiimleri ile uyumlu olarak yorumlanmasi ve ilan yiikimliliginin ihlalinin
organ kararina etkisinin de genel hiikiimler ile uyumlu sekilde degerlendirilmesi gerektigi sonucuna
varilmistir. Buna bagli olarak da genel kurul cagrisinin internet sitesinde yayinlanmamasinin cagri usu-
line diger aykirilik hallerinde oldugu gibi, karara etki etmesi sartiyla iptal sebebi olarak taninabilecegi
degerlendirilmistir.

Anahtar Kelime:
internet Sitesi, Genel Kurul, iptal Davasi, ilan Yiikiimliiliigii, Genel Kurul Kararlarinin Hiikiimsiizliigii.

Abstract

With the aim of increasing transparency in company law, capital companies subject to mandatory
independent audit are obliged to establish a website at which certain matters must be announced (Art.
1524 TCC). In addition to the administrative fine, it is foreseen that the failure to make such announcement
will also affect the validity of the decision (Art. 1524 f. 2 TCC). However, the provision regarding the
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consequences of breach of the announcement obligation has led to conflicting interpretations in the
doctrine and judicial decisions, especially with respect to the failure to announce the general assembly
call on the website. Following analysis of the opinions adopted in the doctrine and jurisprudence, it is
concluded that the violation of the obligation to announce on the website should not be considered as a
separate ground for annulment on its own, but rather the provision should be interpreted in accordance
with the general provisions of the TCC regarding invalidity of the organ decisions. Thus, it is concluded
that the failure to publish the general assembly call on the website is to be recognized as a ground for
annulment, only if it affects the decision, as in other cases of violation of the general assembly call
procedure.

Keywords:
Website, General Assembly, Annulment, Announcement, Invalidity of Shareholder Resolutions.
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Baz Istasyonlarindan Dogan
Sorumlulugun Kaynagio

Source of Liability Arising from Base Stations

Ars. Gor. Esra GULTEKIN®™

Oz:

Baz istasyonlarinin, radyasyon yaymasi dolayisiyla insan sagligina zararli oldugu iddiasiyla cesitli davalar acil-
maktadir. Ancak baz istasyonlarinin zararina iliskin net bir bilimsel aciklama olmadig gibi zararsiz oldugu da be-
lirtilmektedir. Gelisen ictihatlarda da hentiz fikir birligi saglanamamistir. Baz1 yaklasimlar, idari diizenlemelerle
belirlenen limit degerlere uygun isletilen baz istasyonlarinin isletmecilerinin sorumlu olmayacag kanisindadir.
Aksi goriiste olanlar ise bunu yetersiz bulmakta ve uzun vadede telafisi miimkiin olmayan zararlarin olabilecegini
ileri siirmektedirler. Baz istasyonlarimin gordiigii islev ve zarar gorenlerin menfaatleri birlikte degerlendirildi-
ginde anayasal haklarin catistig1 goriilmektedir. Catismanin giderilmesinde, devletin farkli asamalarda aktif rol
oynamasi gerekir. Zarar dogmadan once benimsenecek ihtiyatlilik ilkesi onleyici bir tavirdir. Zararin dogmasindan
sonra ise catisan anayasal haklarin farkli yontemlerle dengelenmesi gerekir. Zarar goren ucuncu kisiler, hukuk
sistemindeki farkli sorumluluk kaynaklarina dayanarak baz istasyonlarina karsi dava acabilirler. idari bagvuruyu
takip eden idari yargilama, komsuluk hukukundan ve cevre hukukundan dogan sorumluluk ve tehlike sorumlulu-
gu baz istasyonlarinin karakteristik islevine yonelik acilacak davalarda baslica sorumluluk kaynaklandir.

Anahtar Kelimeler:
Baz Istasyonu, Zarar, Sorumluluk, Anayasal Haklarin Catismasi, ihtiyatlilik ilkesi.

Abstract:

Various lawsuits are filed claiming base stations are harmful to human health due to radiation emission.
However, there is no clear scientific explanation regarding the harm of base stations, and it is also stated they
are harmless. A consensus has not yet been reached in the developing jurisprudence. Some approaches are of
the opinion that the operators of base stations that are operated in accordance with the limit values determined
by administrative regulations will not be liable. Those who are of the opposite opinion find this insufficient and
argue that there may be irreparable damages in the long term. When the function of base stations and the
interests of those harmed are evaluated together, constitutional rights conflict is seen. The state should play an
active role at different stages to resolve the conflict. The precautionary principle to be adopted before the harm
occurs is a preventive attitude. After the damage occurs, the conflicting constitutional rights should be balanced
by different methods. Damaged third parties may file a lawsuit against base stations based on different liability
sources in the legal system. Administrative proceedings following the administrative application, liability arising
from neighbourhood and environmental law, and danger liability are the main sources of liability in lawsuits.

Keywords:
Base Station, Damage, Liability, Conflict of Constitutional Rights, Precautionary Principle.
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Tasima Isleri Alaninda
“Komisyoncu Acente” Kavramio

The Concept of “Commission Agent” in Transportation
Transactions

Dr. Ogr. Uyesi Muhammed NURVERDI®

Oz:

Esya tasima islerinde yaygin olarak kullanilan “Freight Forwarder” kavrami, Anglo-Sakson hukukunun ak-
sine Kita Avrupa hukukunda tanimlanmis degildir. Kavramin Kita Avrupa hukuk sistemi baglaminda kulla-
nilmas1 hukuki ikileme yol acmistir. Turk hukukunda tasima isleri komisyoncusu, bu kavrami karsilamada
yetersiz kalmaktadir. Turk hukukunda esya tasima islerinde komisyonculuk ve acentelik, ilgili hikumleri
g0z oniinde tutuldugunda, aym hukuki temele dayali ayr1 kavramlar olarak diizenlenmistir. Forwarder,
niteligi geregi Tiirk hukukunda temsil kurumuna karsilik gelip komisyonculuk ile acentelik iliskilerini
kapsamaktadir. Nitekim TTK’nin 102 ve 918 maddeleri geregince komisyoncu génderen adina ve acente
de kendi adina sozlesmelerde bulunabilir. Boylece “komisyoncu acente”, acente gibi “as agent” ve asil
gibi “as principal” davranan forwarderi karsilar. Forwarder sozlesmesi genis anlamda komisyonculuk ve
acenteligi birlikte kapsar. Dar anlamda komisyoncu ile acentenin birbirinin niteligine biirlindugiini ifa-
de eder. Bu bakimdan Tiirk hukuku 6gretisinde kullanilan “komisyoncu acente” kavrami, cifte nitelige
sahiptir. Sonug itibariyle tasima islerini Ustlenen komisyoncu ile acentenin “komisyoncu acente” olarak
ifade edilmesi, uygulanacak hikiimlerin biitiinligiini ve uluslararasi kavram karsiligin1 saglamada 6nem
tasimaktadir.

Anahtar Kelimeler:
Tasima Isleri, Komisyoncu Acente, Tiirk Hukuku, Karsilastirmali Hukuk, Forwarder.

Abstract:

The concept of “Freight Forwarder”, which is widely used in goods transportation, is not a concept
defined in Continental European law. This concept, used in international practice, creates a dilemma
in the legislation of many countries affiliated with the Continental European legal system due to its
relationship nature. However, in Continental European law, commissioning and agency have different
relationship characteristics and forms of application. In Turkish law, it is concluded that commissioning
and agency relations are complementary to each other in terms of the same function and responsibility.
By considering their representative nature and special provisions to which they are subject. Because
in international practice, forwarder, in terms of its basic relationship nature, corresponds to the
representative institution in Turkish law and includes commissioning and agency relations. In addition,
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commissioner and the agent take on each other’s positions in accordance with the relevant provisions of
the TCC and meet the forwarder’s “as agent” and “as principle” application forms under the concept of
“ commissioner agent”. In this regard, the use of the concept of “commissioner agent” for commissioner
or agent that undertakes transportation works in Turkish law ensures the disciplinary integrity of the
applicable provisions and the equivalent of international concepts.

Keywords:
Transportation Transactions, Commissioner Agent, Turkish Law, Comparative Law, Forwarder.
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Hekimin Hukuki Sorumlulugunu
Ortadan Kaldiran ve Azaltan Nedenlerin
Yargitay Kararlari Isiginda
Degerlendirilmesi»

Applications of the Reasons That Eliminate and Reduce the
Legal Responsibility of the Physician in the Light of the
Supreme Court Decisions

Doc. Dr. Zeynep OZCAN®
Av. Kevser Aycan YILDIZ INCESOZ

Oz:

Tibbi miidahale, 0zii itibariyle hastanin viicut biitiinliigiine bir saldin teskil etmesine ragmen, belir-
li sartlarin varlig ile birlikte hukuka uygun kabul edilmektedir. Hekimler, tibbi miidahalede bulunma
yetkisine sahip olup, bu yetkinin bir sonucu olarak hekimin hatali tibbi miidahaleden dogan hukuki
sorumlulugu ortaya cikar. Hekim ile hasta arasindaki hukuki iliskinin tiirli ne olursa olsun, tibbi miida-
halede hekimden beklenen 6zen en yiiksek derecededir. Tibbi midahale neticesinde hastada bir zarar
olustugunda, hekimin en ufak kusuru dahi varsa, zararin tamamindan sorumlu tutulmaktadir. Hekimlik
mesleginin bu denli yiiksek 6zen ve agir sorumluluk gerektirmesi karsiliginda, kanunda belirtilen belirli
sartlarin varligr ile tazminat yiikiimliiligl hafifleyebilmekte ya da tamamen ortadan kalkabilmektedir.
Hekimin tazminat sorumlulugunu azaltan veya ortadan kaldiran bu nedenlerin, her bir somut olayda
dikkatle irdelenmesi gerekir. Aksi durum &zellikle hekimler agisindan adaletsiz sonuclar dogurabilir. Bu
calismada, hekimin hatali tibbi miidahaleden kaynaklanan hukuki sorumlulugunu azaltan veya kaldiran
nedenlerin, Yargitay kararlari 1s18inda ve hekimin sorumluluk tiirlerine gore tasnif edilerek incelenmesi
amaclanmistir.

Anahtar Kelimeler:
Tazminat indirimi, Tibbi Miidahale, Vekaletsiz Is Gérme, Sozlesmesel Sorumluluk, Haksiz Fiil Sorumlulugu.
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Abstract:

Although medical intervention essentially constitutes an attack on the patient’s bodily integrity, it
is considered lawful if certain conditions are met. Physicians have the authority to provide medical
intervention, and as a result of this authority, the physician’s legal liability arising from faulty medical
intervention arises. Regardless of the type of legal relationship between the physician and the patient,
the care expected from the physician in medical intervention is of the highest degree. When a patient
suffers harm as a result of medical intervention, the physician is held responsible for the entire harm,
even if there is even the slightest fault. Although the medical profession requires such high care and
heavy responsibility, the liability for compensation may be alleviated or completely eliminated under
certain conditions. These reasons that reduce or eliminate the physician’s liability for compensation
must be carefully examined in each concrete case. Otherwise, this may lead to unfair results, especially
for physicians. In this study, it is aimed to examine the reasons that reduce or eliminate the legal
liability of the physician arising from faulty medical intervention, in the light of the Supreme Court
decisions and by classifying them according to the types of liability of the physician.

Keywords:
Compensation Discount, Medical Intervention, Working without Power of Attorney, Contractual Liability, Tort Liability.

Kadir Has Universitesi | Hukuk Fakiiltesi Dergisi | Haziran 2024 | Cilt: 12 - Say1: 1



Arastirma Makalesi KHASHFD C. 12 - S. 1 - Haziran 2024 - s. 393-424

TMS 24 Uyarinca lliskili Taraf Kavrami ve
Iliskili Taraf Aciklamalari®

Related Party Concept and Related Party Disclosures in
Accordance with TAS 24

Dr. Bahar SIMSEK®

Oz:

TMS 24 iliskili Taraf Aciklamalan Standards, iliskili taraflan tammlayan ve iliskili taraf iliskilerinin ve
islemlerinin raporlanmasim diizenleyen muhasebe standardidir. iliskili taraflar, sirket iizerinde sahip
olduklan giic ile sirketin karar alma siirecinde ve yonetiminde belirli etkiye sahip kisiler veya islet-
melerdir. Bu kisi ve isletmeler TMS 24’te tamimlanmakta ve sayilmaktadir. TMS 24’Un amaci, sirketin
iliskili taraflanyla olan iliskilerinin ve bu kisilerle yapilan islemlerinin sirkete etkisinin anlasilabilmesi
icin finansal tablolarda dogru bir sekilde aciklanmasim saglamaktir. iliskili taraflar ile gerceklestirilen
islemlerin dogru sekilde aciklanmasi, finansal tablolarin objektifligini ve giivenilirligini artinr. Boylece
yatinmcilar, iliskili taraf islemlerinin sirkete etkisini gorerek sirketin finansal durumu hakkinda daha
dogru bir degerlendirme yapabilirler. Standartta, aciklanacak asgari hususlar ve aciklama gereklilikleri
detayli olarak diizenlenmistir. Ancak TMS 24 incelendiginde, aciklama yukimliliigi icin iliskili taraf ilis-
kisinin varlig1 yeterli midir, islemin varlig1 da aranmali midir ya da her islem aciklanmali midir hususlan
muglak sekilde diizenlenmistir. Calismada bu sorulara yamit aranarak TMS 24’te iliskili taraf kavrami ve
aciklama gereklilikleri etraflica ele alinmaktadir. Ayrica agiklama gerekleri, kamuyu aydinlatma gerek-
leri kapsaminda incelenmis ve sirketler hukuku yoniuinden ele alinmistir.

Anahtar Kelimeler:
iliskili Taraf, iliskili Taraf Aciklamalar1, Muhasebe Standardi, TMS 24, Anonim Sirket.

Abstract:

TMS 24 is an accounting standard that defines related parties and regulates the reporting of related
party relationships and transactions. Related parties are persons or entities that have a certain
influence on the company’s decision-making process and management through the power they have
over the company. These persons and entities are defined and counted in TMS 24. The purpose of TMS
24 is to ensure that the company accurately discloses its relationships with related parties and the
transactions conducted with these parties in the financial statements, allowing for a clear understanding
of their impact on the company. Accurate disclosure of transactions with related parties increases the
objectivity and reliability of financial statements. Thus, investors can make a more accurate assessment
of the company’s financial situation by observing the impact of related party transactions. The standard
regulates in detail the minimum issues to be disclosed and the disclosure requirements. However, when

©) Makale hakem incelemesinden gecirilmistir.
Yayin Kuruluna Ulastig1 Tarih: 26.03.2024 / Kabul Tarihi: 03.07.2024.

) istanbul Barosu, Istanbul - Tiirkiye,
E-posta: baharsimsekk@gmail.com,
Orcid Id: https://orcid.org/0000-0002-6809-474X.

Kadir Has Universitesi | Hukuk Fakiiltesi Dergisi | Haziran 2024 | Cilt: 12 - Say1: 1


mailto:baharsimsekk@gmail.com
https://orcid.org/0000-0002-6809-474X

394] Dr. Bahar SIMSEK

TAS 24 is analyzed, it is unclear whether the existence of a related party relationship is sufficient for the
disclosure obligation, whether the existence of a transaction should also be sought, or whether every
transaction should be disclosed. In this study, answers to these questions are sought and the related
party concept and disclosure requirements in TAS 24 are discussed in detail. In addition, disclosure
requirements are analyzed within the scope of public disclosure requirements and discussed in terms
of corporate law..

Keywords:
Related Party, Related Party Disclosures, Financial Reporting Standards, TAS 24, Joint-Stock Company.
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Merdiveni Ikiser Cilkmak: Asamali
Uyusmazlik Coziim Anlasmalarinin
Ihlalinin Sonuclarie

Climbing the Stairs in Two: Consequences of Breach of
Multi-Tiered Dispute Resolution Agreements

Prof. Dr. Zeynep Derya TARMAN®

Oz:

Taraflar, tahkim anlasmalarinda tahkime gitmeden once muzakere, uzlasma veya arabuluculuk gibi dos-
tane uyusmazlik ¢coziim yollarina basvurulmasi gerektigini kararlastirabilirler. Asamali tahkim olarak
adlandirilan bu hibrit siirecte, 6n asamaya basvurmadan dogrudan tahkime basvurulmasi halinde davali
taraf itirazda bulunabilir. itiraz halinde, bu asamali tahkim anlasmalarinin nasil degerlendirilecegi konu-
sunda farkli goriisler bulunmaktadir. On asamalara uyulmast gerektigini savunan goriisler ve goniilliilik
esasina dayanmasi nedeniyle dogrudan tahkime gidilmesinde bir sakinca gérmeyen goriisler 6gretideki
iki ana goristir. Yakin tarihli bir kararda Hong Kong Temyiz Mahkemesi, itirazin degerlendirilmesinde
“yetki sart1” ve “kabul edilebilirlik sart1” ayrimina deginerek dogrudan tahkime basvurulmasi mese-
lesini iddianin kabul edilebilirligine dair bir mesele olarak ele almis ve buna iliskin kararin hakemler
tarafindan verilmesi gerektigini belirtmistir. Tlrk hukuku 6zelinde ise bu ayrima yatirim tahkimine dair
akademik calismalarda yer verildigi goriilmektedir. Asamali tahkime iliskin Tiirk mahkeme kararlarinda
ise acik bir gerekceye yer verilmemekle birlikte tahkim yanlis1 tutum goze carpmaktadir.

Anahtar Kelimeler:
Asamali Tahkim Anlasmalar, Uzlasma, Arabuluculuk, Yetki Sart1, Kabul Edilebilirlik Sarti.

Abstract:

Parties may decide on an escalation clause, which includes the referral of the dispute to peaceful
dispute resolution methods such as negotiation or mediation. In this hybrid process, where the dispute
is directly referred to arbitration, one party can make an objection with respect to the validity of the
arbitration. Views differ on how to evaluate these clauses in case of objections. The two main views
are the view that the preliminary stages must be followed and the view that accepts direct referral to
arbitration due to the voluntary nature of peaceful dispute resolution methods. A recent judgment from
the Hong Kong Court of Appeal consisted of an important assessment regarding a separation between
“jurisdiction” and “admissibility” during the set aside procedure and resulted in the acceptance of
“admissibility” as a valid argument. The Hong Kong Court of Appeal decided that disputes regarding the
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escalation clauses should be evaluated by chosen arbitrators. When it comes to Turkish doctrine and
court decisions, similar arguments can be seen in the articles focused on investment disputes. Although,
the court decisions do not openly address the issue with detailed evaluation, the courts demonstrate a
pro-arbitration approach.

Keywords:

Escalation Clauses, Negotiation, Mediation, Jurisdiction, Admissibility.
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Markanin Jeneriklesmesi ve
Jeneriklesmede Marka Sahibinin
Davranislarinin EtKisi»

Genericization of the Trademark and the Effect of the
Trademark Owner’s Behaviors on the Genericization

Dr. Ogr. Uyesi Deniz TOPCU™

Oz:

Markanin isletmeler icin 6nemi, Urettigi Uriin ya da hizmetin arkasindaki varliginin giiciiyle, isletmeye
bir deger olusturabilmesinden kaynaklanmaktadir. Baska deyisle marka, {riin ya da hizmete deger kat-
manin Gtesinde isletmeye de deger katar. Ancak eger isletmeden zamanla ayrilip yalmzca iriin ya da
hizmete hasredilir olursa, islevinden cikip “yaygin ad” haline gelir.

Boylelikle Uriin dunyasina hizmet edebilirse de marka diinyasi icin artik bir kayip teskil eder. Markanin
jeneriklesmesi olarak adlandirdigimiz bu yayginlasma siireci, markanin iptaline kadar varan bir zaman
dilimidir. Bu zaman diliminde marka sahibinin dogru ya da yanlis davranislan siireci yonlendirecektir.
Zira jeneriklesme sonucu markanin iptaline gidilen siirec aslinda, markanin tescil edilmesinin tek basina
bir markay1 korumaya yetmeyecegini, korumanin kimi zaman aktif hale gecerek isletmeden kopmasini
onlemek gerektigini de ortaya koymaktadir.

Bu nedenle de olasi davranis modellerinin jeneriklesmeye etkisinin incelenmesi ve bazi oneriler getiril-

mesi marka sahiplerine yon gosterici olacaktir. Boylelikle marka sahibi, markasin1 piyasanin siiriikledigi
yere degil, kendi istedigi yere yonlendirerek koruyabilecektir.

Anahtar Kelimeler:
Jenerik Marka, Jeneriklesme, Markanin iptali, Taninmis Marka, Yaygin Ad.

Abstract:

The importance of the trademark for businesses from its ability to create value for the business with
the power of its presence behind the product or service it produces. Namely, beyond adding value to
the product/service, the trademark also adds value to the business. However, if it’s separated from
the business over time and dedicated solely to the product/ service, it loses its function and becomes
“common name”.

Thus, while it may serve the product world, it’s loss for the brand world. This process of proliferation,
we call the genericization of the trademark, is period of time leading up to the revocation of the
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trademark. In this period, the trademark owner’s right or wrong behaviors will guide the process.
Because the trademark’s revocation as a result of genericization reveals that the registration isn’t
enough to protect, sometimes the protection must be activated to prevent it from breaking away from
the business.

Because of this, examining the effect of possible behavioral models on genericization and making some
suggestions will be instructive for trademark owners. So that, the trademark owner will be able to
protect the trademark by directing it where he/she wants it to go, not where the market takes it.

Keywords:
Generic Names, Genericization, Revocation of the Trademark, Well Known Mark, Common Name.
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Alman Sosyal Ag Kanunu
(Netzwerkdurchsetzungsgesetz)
Karsisinda Tiurk Hukukundaki
Sosyal Ag Saglayicinin Hukuka Aykiri
Icerikten Sorumlulugunun Elestirisi®

Criticism of the Liability of the Social Network Provider for
Unlawful Content in Turkish Law against the German Social
Network Law (Netzwerkdurchsetzungsgesetz)

Dr. Ogr. Uyesi Cemile TURGUT™

Oz:

Sosyal medyadan daha dar bir kavrami isaret eden sosyal aglar, teknik yapisi ve barindirdiklar icerik-
lerin siirekli etkilesime konu olmasi nedeniyle diger internet servis saglayicilardan ayrilir. Sosyal aglar-
daki bu surekli ve kalabalik etkilesim telif, marka, haksiz rekabet, kisilik hakki gibi 6zel hukuk ve ceza
hukuku basta olmak lizere kamu hukuku ihlallerini kolaylastirir. Bu nedenle sosyal aglarin yikiimliliik
ve sorumluluklar 6zel hiikiimlerle ayrica diizenlenmistir. Muhtevasinda hem 6zel hukuk hem kamu hu-
kuku ilkelerini barindiran bu 6zel diizenlemeler, genel sorumluluk rejimi ile uyumlu olmak zorundadir.
Zira bu hukiimlerin amaci yeni bir sorumluluk rejimi yaratmak yerine, mevcut sorumluluk hilkiimlerine
uyumlanmay1 saglamaktir.

Tirk hukukunda sosyal aglar icin 6ngoriilen sorumluluk rejiminin tespiti icin, yasama organ tarafindan
ornek alindig1 ifade edilen Alman Sosyal Aglarda Hukuk Uygulamasinin lyilestirilmesi Hakkindaki Kanun
(Gesetz zur Verbesserung der Rechtsdurchsetzung in sozialen Netzwerken-NetzDG) ile birlikte genel
sorumluluk rejiminin incelenmesi gerekmektedir. Calismada 6ncelikle sosyal aglara iliskin her iki hukuk
sisteminde yer alan diizenlemelerin gelisimine yer verilecek, akabinde sorumluluk yaklasimlari karsilas-
tinlarak tespit ve degerlendirmeler sunulacaktir.

Anahtar Kelimeler:
Sosyal Ag, Sosyal Ag Saglayici, Hukuka Aykir icerik, Sorumluluk, Alman Sosyal Ag Kanunu.
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Abstract:

Social networks, which refer to a narrower concept than social media, differ from other internet
service providers due to their technical structure and the fact that the content they host is subject to
continuous interaction. This interaction in social networks facilitates violations of private law such as
copyright, trademark, unfair competition, personality rights and public law, especially criminal law.
For this reason, the obligations and liabilities of social networks are separately regulated by special
provisions. These special provisions, which contain both private law and public law principles, must
be compatible with the general liability regime. This is because the purpose of these provisions is not
to create a new liability regime, but to ensure harmonisation with the existing liability provisions.

In order to determine the liability regime foreseen for social networks in Turkish law, it is necessary
to examine the general liability regime together with the German Law on the Improvement of
Law Enforcement in Social Networks (Gesetz zur Verbesserung der Rechtsdurchsetzung in sozialen
Netzwerken-NetzDG), which is stated to be modeled by the legislature. At the beginning of article,
the evolition of the regulations on social networks in both legal systems have been explained and
then the liability approaches have been compared and the findings and evaluations have been
presented.

Keywords:
Social Network, Social Network Provider, Unlawful Content, Liability, German Social Network Law.
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Ticaret Sirketlerinde Nakdi Sermaye
Borcundan Kaynakh Uyusmazliklarin

Dava Sart1 Arabuluculuk (TTK m. 5/a)
Acisindan Incelenmesi

A Study of Disputes Resulting from Cash Capital Debt in
Commercial Companies in Terms of Mediation as a Procedural
Requirement (TCC art. 5/a)

Doc. Dr. Ferah TURKOGLU UTKU®

Oz:

TTK’da nakdi sermaye borcunun odenmemesi durumunda pay bedelini 6demeyen pay sahibine karsi
acilabilecek davalar diizenlenmistir. Hem sahis hem de sermaye sirketleri acisindan uygulama alani bu-
lan TTK m. 128 hitkmiine gore sirket (sahis sirketlerinde ortaklar) her ortagin sermaye borcunun yerine
getirilmesini isteyebilecegi gibi gecikme sebebiyle ugradigi zararin tazminini de isteyebilir. Ayrica nakdi
sermaye borcunun yerine getirilmemesi durumunda temerride diisen ortaktan temerrit faizi de talep
edilebilir (TTK m. 129). Anonim sirketlerde ayrica sirket sermaye borcunu yerine getirmeyen ortaga
kars1 1skat yaptirimi uygulanabilecegi gibi esas sdzlesmede hiikiim varsa sdzlesme cezasi da talep edile-
bilir (TTK m. 482) Sermaye borcunun ifa edilmemesinden kaynaklar uyusmazliklarin ticari dava olmasi
ve konusunun da bir miktar para olmasi nedeniyle TTK m. 5/A kapsaminda oldugu distiniilebilir. Ancak
s0z konusu uyusmazliklarin dava sart1 arabuluculuk kapsaminda olup olmadigini tespit etmek agisindan
oncelikle sirketin veya sahis sirketlerinde dava takip yetkisine sahip ortagin séz konusu alacak iizerinde
serbest tasarruf imkaninin olup olmadigini belirlemek gerekir. Calismamizda sermaye borcunun ifa edil-
memesinden kaynakli uyusmazliklar sahis sirketleri ve sermaye sirketleri agisindan ayr1 ayr ele alinmis
ve her bir talebin dava sarti arabuluculuk kapsaminda olup olmadigini tartisitmistir.

Anahtar Kelimeler:
Ticaret Sirketleri, Ticari Dava, Sermaye Borcu, Ticari Uyusmazliklarda Dava Sart1 Arabuluculuk, Arabuluculuk.

Abstract:

In case of non-payment of cash capital debt, lawsuits can be filed against the obligated shareholder.
According to Article 128 of TCC, which is applicable to both private and capital companies, company
(partners in private companies) may request fulfilment of capital debt and compensation for the
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damages suffered due to delay. Default interest may be requested from the defaulting partner (TCC art.
129). In joint stock companies, termination sanction may be imposed against the shareholder who does
not fulfil capital debt, and if provided by terms of the articles of association, a contract penalty may be
claimed (TCC art. 482). Since disputes arising from non-fulfilment of capital debt are commercial suits
involving an amount of money, they may be considered being within the scope of TCC art. 5/A. However,
to determine that question, it is first necessary to determine whether the company or partner, who
has power to pursue litigation in a private company, has the opportunity to dispose of the receivable
in question. In our study, disputes arising from non-fulfilment of capital debt were examined in the
contexts of private and capital companies separately, and it was discussed whether each request was
within the scope of mandatory pre-litigation mediation.

Keywords:

Commercial Companies, Commercial Lawsuit, Capital Debt, Mediation as a Procedural Requirement in
Commercial Disputes, Mediation.
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7392 sayill1 Kanun'un Devre Tatil
Sozlesmeleri ve Devre Miilk Hakki
Bakimindan Getirdigi Yenilikler ve
Degisikliklero

Alterations Brought by the Code Numbered 7392 Regarding
Timeshare Vacation Product Contracts and Timeshare Property

Dr. Ogr. Uyesi Mehmet Oguz VURALOGLU™

Oz:

1 Nisan 2022 tarih ve 31796 sayili Resmi Gazete’de yayimlanan 24 Mart 2022 tarihli, 7392 sayili “Tike-
ticinin Korunmas1 Hakkinda Kanun ile Kat Milkiyeti Kanununda Degisiklik Yapilmasina Dair Kanun” ile,
bilhassa tiiketici hukukuna iliskin 6nemli yenilikler getirilmis bulunmaktadir. Mezk{r Kanun’un 8. mad-
desiyle, 6502 sayili Tiiketicinin Korunmasi1 Hakkinda Kanun’un “Devre tatil ve uzun sureli tatil hizmeti
sozlesmeleri” kenar baslikli 50. maddesi, kapsamli olarak degistirilmistir. Keza, 7392 sayili Kanun’un 15.
maddesi ile, Tlketicinin Korunmas1 Hakkinda Kanun’un 50. maddesinde yapilan degisikliklere paralel
olarak, 77. maddesindeki ceza hiikiimleri de tadil edilmistir. Ayrica, mezklr Kanun’un 17. maddesiyle
ihdas edilen 6502 sayili Kanun’un gecici 3. maddesi, devre tatil sozlesmelerine iliskin hiikimler de ihtiva
etmektedir.

Calismamizin 6ncelikli konusu, 7392 sayili Kanun’la yapilan degisikliklerle birlikte 6502 sayili Tiiketicinin
Korunmas1 Hakkinda Kanun kapsaminda devre tatil sézlesmelerinin tabi oldugu yeni hiikiimlerin ortaya
konulmasidir. Bu yapilirken, onceki donemde uygulamada karsilasilan sorunlar ve getirilen kanun teklifi
de incelenecek, mevcut diizenleme bu yonlerden de degerlendirilecektir. Ayrica, 7392 sayili Kanun’un
18. maddesi ile Kat Miilkiyeti Kanunu’nun 59. maddesi degistirilmis olup, devre miilk hakkinin, yedi
glinden daha az siireli olamayacagi hiikiim altina alinmistir. S6z konusu degisikligin yani sira, mezkir
Kanun’da devre miilk kavramina yer verilen diger hiikiimler de inceleme kapsaminda tutulmustur.

Anahtar Kelimeler:

Devre Tatil Sozlesmeleri, Devre Mulk Hakki, 7392 Sayili Kanun, Tiketicinin Korunmas1 Hakkinda Kanun, Kat
Miilkiyeti Kanunu.
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Abstract:

Important alterations regarding especially consumer law have been brought by “The Code Related to
Making Amendments on the Consumer Protection Law and the Condominium Code” numbered 7392
and dated 24 March 2022 published in the Official Gazette dated 1 April 2022 and numbered 31796.
By the virtue of Article 8 of the aforesaid Code, Article 50 of the Consumer Protection Law numbered
6502, which is titled “Timeshare and Long-Term Vacation Product Contracts”, has been comprehensively
amended. Likewise, by Article 15 of the Code numbered 7392, Article 77 of the Consumer Protection Law
that stipulates penal provisions, has been altered in parallel with the changes on Article 50. Besides,
Provisional Article 3 of the Code numbered 6502, which has been set forth by Article 17 of the abovesaid
Code, involves provisions regarding timeshare vacation product contracts.

The priority goal of this work is to reveal the current applicable rules that timeshare vacation product
contracts within the scope of Consumer Protection Law numbered 6502 are subject to, in consequence
of the alterations brought by the Code numbered 7392. Meanwhile, the problems faced with in practice
in previous period and the proposed legislation will also be examined and the current provisions will also
be evaluated in this respect. Furthermore, Article 59 of the Condominium Code has been amended by
Article 18 of the Code numbered 7392, in the sense that periods of timeshare property cannot be less
than seven days. In addition to that amendment, other provisions of the aforesaid Code that include the
term ‘timeshare property’ are also subjects of this work.

Keywords:

Timeshare Vacation Product Contracts, Timeshare Property, The Code Numbered 7392, Consumer Protection
Law, Condominium Code.
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Genel Islem Kosulu Iceren Sézlesmelerin
Taraflario

Parties to Contracts Containing General Transaction Conditions

Dr. Hilal YUKSEL MAAMER®

Oz:

Genel islem kosullart kurumu ozellikle 6098 sayili yeni Tiirk Borclar Kanunu 2012 yilinda yirirliige gir-
dikten sonra onem kazanmaya baslamistir. Konu farkli acilardan incelenebilen bir konu olmakla birlikte
genel islem kosullarint kullanan taraflarin kim olacagi 6nem arz etmektedir. Zira genel islem kosullan du-
zenlemesinin getirilmesinin en temel amaci aslinda esit olmayan taraflar arasinda yapilan sozlesmelerde
taraflar arasindaki dengesizligi en aza indirmek ve zayif tarafi korumaktir. Bu yiizden de taraflarin kim
olacagim tespit etmek gerekmektedir. Eger ki sozlesmenin taraflar genel islem kosullar diizenlemelerine
uymuyorsa artik bu iki taraf Turk Borclar Kanunu (TBK) madde (m.) 20-25 arasindaki korumadan yararla-
namayacaktir. TBK m. 20 genel islem kosullarini, bir sozlesme yapilirken dizenleyenin, ileride cok sayidaki
benzer sézlesmede kullanmak amaciyla, 6nceden, tek basina hazirlayarak karsi tarafa sundugu sozlesme
hiikiimleri olarak tanimlamistir. Bu calismada bu madde derinlemesine incelenecek olup, maddedeki yan-
lis anlasilmaya mahal verebilecek olan ifadeler sozlesmenin taraflan kapsaminda degerlendirilecektir.
Ayrica kanun maddesinin orijinal hali olan Alman Medeni Kanunu §. 305 e de yer yer deginilecektir.

Anahtar Kelimeler:
Genel islem Kosullar, Borclar Hukuku, Sézlesmenin Taraflar1, Tiiketici Hukuku, Alman Hukuku.

Abstract:

The institution of general transaction conditions began to gain importance especially after the new
Turkish Code of Obligations No. 6098 came into force in 2012. Although the issue is a subject that can
be examined from different perspectives, it is important who the parties will be using the general
transaction conditions. Because the main purpose of introducing the general transaction conditions
regulation is to minimize the imbalance between the parties and protect the weaker party in contracts
made between unequal parties. Therefore, it is necessary to determine who the parties will be. If the
parties to the contract do not comply with the general transaction conditions regulations, these two
parties will no longer be able to benefit from the protection between articles (art.) 20-25 of the Turkish
Code of Obligations art. 20 defines general transaction conditions as the contract provisions that the
issuer prepares in advance and presents to the other party, in order to be used in many similar contracts
in the future. In this study, this article will be examined in depth, and the expressions in the article that
may cause misunderstanding will be evaluated within the scope of the parties to the contract. Also the
original version of the law article, German Civil Code §. 305 will also be mentioned occasionally.

Keywords:
General Transaction Conditions, Law of Obligations, Parties to the Contract, Consumer Law, German Law.
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Kelsen et Spinoza-

Kelsen ve Spinoza

Kelsen and Spinoza

Prof. Dr. Cemal Bali AKAL®™

Spinoza dont le panthéisme doit étre interprété comme un tournant de la métaphysique vers la connaissance
empirique de la nature, est démocrate.

Hans Kelsen

Résumeé:

Le lien juridico-philosophique Spinoza-Kelsen est en général négligé et les juristes pensent que le
spinozisme n’est pas manifeste chez Kelsen. Pourtant N. Bobbio et A. Negri ont déclaré qu’il serait
intéressant d’étudier chez Kelsen les références spinoziennes qui peuvent apporter d’éclairantes
suggestions. Quant a U. S. Ordonez, la théorie kelsenienne du droit correspond avec la théorie panthéiste
de Spinoza et pour G. Samuel cette théorie est fondée sur la notion du systéme structuraliste. Kelsen
lui-méme a soutenu dans “La Démocratie. Sa nature-sa valeur” que Spinoza ‘aussi est démocrate,
parce que panthéiste’. On soutiendra dans cette étude que la cause de U’affinité systémique des deux
pensées est l'articulation du positivisme et du structuralisme juridique kelsenien, a l’épicurisme,
’immanentisme et le naturalisme de Spinoza. La lecture d’un Kelsen spinoziste permettra d’éliminer
d’une part les approches qualifiant en général le positivisme comme antipode de la démocratie et
d’autre part dissiper les malentendus sur le ‘prétendu néo-kantisme’ de Kelsen.

Mots-clés:
Le structuralisme, "immanentisme, le panthéisme, la démocratie, le positivisme.

Oz:

Hukuk kuraminda Kelsen-Spinoza diisiinsel bag iizerinde duran hukukcu ve felsefeci hemen hemen yok-
tur. Antonio Negri ve Norberto Bobbio bu bag iistiine calismanin cok verimli sonuclar verecegini soylemis
olsalar da bu kadariyla yetinmislerdir. Oysa Demokrasi. Dogas1 ve Degeri baslikli kitabinda Spinoza’nin
ickinci sistemine gonderme yapan Kelsen, demokrasi ustiine dusiinduklerinin filozofun panteist disunce-
sine de uygun oldugunu, bu nedenle de bir Neo-Kantci olarak yorumlanmasinin yanilgilara yol acacagini
goOstermistir. Calisma bu dogrultuda, Epikuros ve Lucretius’tan Saussure’iin dilbilimsel calismalarina ve
Viyana Okulu’na uzanan dusunsel bir hat uzerinde, Kelsen’in Hukukun Saf Kurami’ni belirleyen yapisalci-
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181 ve natiiralizmi ile Spinoza’min ickinciligi arasinda bag kuracaktir. Boylece, demokrasi, devlet, hukuk,
sozlesme, egemenlik, temsil, goc sorunu, 6zne ve ozgir irade reddi, 6zerklik... gibi konularda hukuk
kuramcisinin kendisine atfedilen hukuki ezberlere ne denli uzak kaldig1 anlatilacaktir.

Anahtar Kelimeler:
Demokrasi, Yapisalcilik, ickincilik, Panteizm, Pozitivizm.

Abstract:

There is almost no lawyer nor philosopher focusing on the intellectual engagement of Kelsen-Spinoza
in legal theory. Even though Antonio Negri and Norberto Bobbio asserted that studying this engagement
would have quite productive results, they remained content with this. However, referring to Spinoza’s
immanentism in his book The Essence and Value of Democracy, Hans Kelsen showed that his thoughts on
democracy were also compatible with the philosopher’s pantheist thinking, and therefore, interpreting
him as a Neo-Kantian would lead to misconceptions. In this context, the article offers a connection
between Kelsen’s structuralism and naturalism, which determine the Pure Theory of Law, and Spinoza’s
immanentism, within an intellectual line extending from Epicurus and Lucretius to Saussure’s linguistic
studies, and the Vienna School. Thus, the article aims to explain how the legal theorist remains far
distant from the legal cliches attributed to him on issues such as democracy, state, law, contract,
sovereignty, representation, the question of migration, the rejection of subject and its free will, and
autonomy...
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